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Effective fire prevention 


engineering has been one 
of the principal reasons 
for the success of Mill 


Mutual Insurance. 


THE MILL MUTUALS 


ARE GENERAL FIRE INSURANCE CARRIERS 


* * e 
Millers Mutual Fire Insurance Co................00 eee eeees Harrisburg, Pa. 
Millers Mutual Fire Insurance Co...............2020000% Fort Worth, Texas 
Pennsylvania Millers Mutual Fire Ins. Co.................. Wilkes-Barre, Pa. 
Millers Mutual Fire Insurance Association. ..................-00-% Alton, Ill. 
Grain Dealers National Mutual Fire Ins. Co................ Indianapolis, Ind. 
Western Millers Mutual Fire Insurance Co................. Kansas City, Mo. 
National Retailers Mutual Insurance Co.................-.-0-- Chicago, IIl. 
Michigan Millers Mutual Fire Insurance Co................... Lansing, Mich. 
Mill Owners Mutual Fire Insurance Co.................... Des Moines, Iowa 


MILL MUTUAL FIRE PREVENTION BUREAU 
400 W. Madison St., Chicago, Ill. 


A service organization maintained by the Mill Mutuals. 
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CENTRAL MANUFACTURERS’ MUTUAL INSURANCE CO. 
OF VAN WERT 








INDIANA LUMBERMENS MUTUAL INSURANCE COMPANY 
OF INDIANAPOLIS 


LUMBER MUTUAL FIRE INSURANCE COMPANY 
OF BOSTON 


LUMBERMENS MUTUAL INSURANCE COMPANY 
OF MANSFIELD 


NORTHWESTERN MUTUAL FIRE ASSOCIATION 
OF SEATTLE 


PENNSYLVANIA LUMBERMENS MUTUAL FIRE INSURANCE CO. 
OF PHILADELPHIA 


NATIONWIDE INSURANCE 
| nvice 


Gale & Stone, Boston — Mutual Insurance Bureau, Philadelphia — Lumbermens Mutual Insurance 





Agency, Inc., Mansfield, Ohio, Pittsburgh, Penna—Lumbermens & Manufacturers Mutuals, Inc., 

James S. Kemper, Mgr., Chicago, Milwaukee, Minneapolis, Omaha — Associated Mutuals, Inc., 

Atlanta, Ga. — Lumber Mutual Agency, Indianapolis, Memphis, Dallas, Kansas City — 
Martin Agency, Seattle. 
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HOW DID INSURANCE BECOME COMMERCE? 


E are giving our readers on 

the following pages of this 

issue the story of how insur- 
ance became commerce. It comes 
from the pen of the individual who, 
for three and one-half years as a spe- 
cial assistant to the Attorney General 
of the United States, connected with 
the Anti-Trust Division of the De- 
partment of Justice, gave attention 
to the preparation and prosecution of 
the now famous South-Eastern Un- 
derwriters Association case. No more 
interesting recital has appeared in 
print. While the author tells noth- 
ing which many persons have not long 
known or surmised, his play by play 
record with dates, persons, and oc- 
currences in chronological order will 
prove something of a revelation to a 
multitude whose ideas of what really 
brought about the institution of the 
now famous case has been, to say the 
least, somewhat murky. 

There are and have been many per- 
sons engaged in the business of in- 
surance to whom the decision of the 
Supreme Court of the United States 
in the South-Eastern Underwriters 
Association case came as no surprise. 
In fact, very few persons were sur- 


prised. That lack of astonishment 
was, however, based entirely on a 
consideration of conditions and 


events which had been publicized fol- 
lowing, what had been to them, the 
more or less surprise indictment of 
November 20, 1942. From that date 
until the decision of the Supreme 
Court on June 5, 1944 there was a 
growing conviction upon the part of 
most insurance executives that even- 
tually the case of Paul v. Virginia 
would be reversed. 

Upon the other hand, there is and 
has been a smaller group of thinking 
insurance men in this country to 
whom even the indictment of Novem- 
ber 20 itself had come as no surprise 
and whose conviction that insurance 
was shortly to be deprived of the 
protecting arm of Paul’s case against 
Virginia, dated from that morning 
upon which the “Missouri Scandal” 
became a matter of public knowledge. 
To that smaller group, the discovery 


of a federal court in Missouri that 
the settlement agreement presented to 
it on June 22, 1935 was not as repre- 
sented, marked the beginning of the 
end of non-federal regulation of in- 
surance in the United States and 
made it impossible to thereafter sur- 
prise them with an overturning of 
the seventy-five year old Paul v. Vir- 
ginia case. 

Mr. Elmore’s story is revealing in 
its delineation of the influence of the 
Missouri rate case disclosures in 
bringing the Department of Justice 
to its decision to proceed against the 
South-Eastern Underwriters Associ- 
ation notwithstanding the line of de- 
cisions starting with the Paul case. 
It is significant that the complaints 
and protests received by the Anti- 
Trust Division of the Department of 
Justice came not alone from policy- 
holders but as well from company 
agents and company officials. It 
would be interesting to know if the 
latter were not sometimes complain- 
ing against the very practices in 
which they themselves would have 
unhesitatingly indulged had_ there 
arisen a competitive situation making 
them useful. The story leaves noth- 
ing to conjecture as to the actual 
contribution of that great Missouri 
aggregation of Street, Pendergast, 
O'Malley, and McCormack, to the 
present situation in the world of in- 
surance and gives us some hitherto 
unrevealed facts concerning the part 
played by Missouri’s Attorney Gen- 
eral McKittrick in gaining the inter- 
est of Attorney General Biddle. 

Except for the Missouri scandal, 
action against the South-Eastern Un- 
derwriters Association might have 
been delayed at least for a long pe- 
riod of time and insurance might have 
continued equally long without being 
labeled commerce. 

In short, the iniquities alleged 
against the South-Eastern Under- 
writers Association are not alone re- 
sponsible for the fact that insurance 
is now commerce; that responsibility 
rests on a Missouri doorstep—as is 
clearly indicated by Mr. Elmore’s 
story. 
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How Insurance 


*By FRANK H. ELMORE, Jr. 


NEW YORK, N. Y. 


EVENTY-FIVE years ago, in a 


case which became celebrated, 
the Supreme Court of the 
United States established what Mr. 


Justice Robert H. Jackson has termed 
“the fiction that insurance is not com- 
merce.” The case was that of Paul 
v. Virginia, 8 Wall. 168 (1869). 

After that decision was rendered, 
Congress declined to exercise its 
power to regulate interstate insurance 
transactions under the commerce 
clause, leaving the problem of regu- 
lation entirely to the states. Domina- 
tion by insurance interests of many 
state legislatures or insurance depart- 
ments assured them of moderate, if 
not innocuous controls of premium 
rates. The fact: emerge clearly from 
the record of the past seventy-five 
years that the insurance companies 
fought both state and federal regula- 
tion of premium rates and that they 
were, in the main, successful in this 
endeavor. There is nothing to sup- 
port a belief, however, that federal 
regulation of rates, had it been at- 
tempted by Congress, would have 
been more efficient than that of the 
states. 

In 1869, when the Paul case was 
decided, the insurance business 
amounted to but a small fraction of 
its present size, wealth, and impor- 
tance. ‘“The modern insurance busi- 
ness holds a commanding position in 
the trade and commerce of our Na- 
tion,” said Mr. Justice Black in the 
opinion of the Court in the South- 
Eastern Underwriters case.' “Built 
upon the sale of contracts of indem- 
nity, it has become one of the largest 
and most important branches of com- 
merce. Its total assets exceed $37,- 
000,000,000 or the approximate equiv- 
alent of the value of all the farm 
lands and buildings in the United 
States. Its annual premium receipts 
exceed $6,000,000,000, more than the 
average annual revenue receipts of 
the United States Government cov- 
ering the last decade. Included in the 
labor forces of insurance are 524,000 
experienced workers, almost as many 
as seek their livings in coal mining 
or automobile manufacturing. Per- 
haps no modern commercial enter- 
prise directly affects so many persons 
+ Member of the District of Columbia and Flor- 


ida Bars; former Special Assistant to the At- 
torney General of the United States. 


1United States v. South-Eastern Underwriters 
Association, et al, 322 U.S. 533 (1944). 
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Became Commerce 


The Story of the South-Eastern Underwriters Case 





FRANK H. ELMORE, Jr. 


in all walks of life as does the insur- 
ance business. Insurance touches the 
home, the family, and the occupation 
or the business of almost every per- 
son in the United States.” 

On June 5, 1944, the Supreme 
Court, in the South-Eastern Under- 
writers case, reversed its holding in 
the Paul case, ruling that the business 
of insurance, when conducted across 
state lines, is in interstate commerce. 
This decision brought the constitu- 
tional status of insurance up-to-date. 
In the one short year since its an- 
nouncement, the effects and implica- 
tions of this ruling have been wide- 
spread. Several suits have been filed 
by insurance companies challenging 
state taxes assessed against foreign 
insurance companies as unconstitu- 
tional burdens on interstate com- 
merce. Under pressure of this kind, 
and acting in fear of the possibility of 
depleted revenues, many states have 
revised or are studying proposals for 
modification of their insurance tax 
laws with the view of eliminating dis- 
criminations between foreign and do- 
mestic companies. A number of states 
are adopting or considering rate reg- 
ulation statutes pursuant to the op- 
portunity given by Congress in the 
Insurance Moratorium Act? 

The progress of the litigation 
which has resulted in creating these 
and other problems of universal con- 
cern to all connected with the great 


2Public Law 15, 79th Congress. 


business of insurance or who are 
charged with its supervision was fol- 
lowed by many. But few are familiar 
with its origin or comprehend the 
rationale of its prosecution. This in- 
erpretation is written that there may 
be an accurate record and in the hope 
that it may contribute to better un- 
derstanding of the decision by plac- 
ing it in proper perspective and clear 
focus against its true background. It 
is based upon my actual experience in 
the case as a Special Assistant to the 
Attorney General. 


I 


The story properly commences just 
before our entry of the war after the 
Japanese attack on Pearl Harbor. 
About the first of December, 1941, 
the Complaints Section of the De- 
partment of Justice’s Anti-trust Di- 
vision, informed me that the Depart- 
ment was receiving numbers of com- 
plaints against organizations of cap- 
ital stock fire insurance companies, 
charging that they had combined to 
fix premium rates, many of which 
were unreasonably high and discrim- 
inatory, and were engaging in coer- 
cive practices and boycotts, resulting 
in the elimination of competition in 
that business. 


It was further charged that state 
regulation of insurance was, in the 
main, ineffective in protecting the 
public against the results of monop- 
olistic practices. In our subsequent 
investigation we found that this was 
substantially true. Most states either 
could not or would not act to curb 
the power of the great insurance com- 
pany combinations, which were per- 
mitted to operate virtually without let 
or hindrance from state authorities. 
For example, we found that the At- 
torney General of Georgia had given 
a written opinion that the practice of 
“separation” was in violation of the 
state anti-compact law and that an 
agreement by stock fire insurance 
companies to write insurance only at 
rates promulgated by the South-East- 
ern Underwriters Association was il- 
legal. When this opinion was ren- 


dered the Insurance Commissioner of 
Georgia issued an order in the form 
of a letter to the manager of the Un- 
derwriters Association informing him 
of the Attorney General’s ruling. But 
he did not follow up the order to de- 
termine whether it had been obeyed, 
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nor did he concern himself further 
with compliance in any respect. And, 
of course, the order was ignored. 
“Separation” was one of the great 
instruments of control by which the 
stock fire insurance monopolies flour- 
ished. It was employed whenever a 
member company wrote a risk at a 
lower rate than that prescribed by the 
company-operated rating bureau, paid 
a commission to an agent different 
from that prescribed, re-insured a 
non-member company, or permitted 
an agent also to represent non-mem- 
ber companies. Separation meant 
that the offending company would be 
excluded from the organization, re- 
fused the use of rate schedules, and 
that every member-company would 
promptly retire from any agency 
which represented it. Another aspect 
of separation, on the agency level, 
was the practice employed by bureau 
companies, of confiscating or “taking 
up” the supplies of such companies 
issued to an agent who represented 
mutual or other non-member compan- 
ies. Agents were also threatened with 
loss of representation of stock com- 
panies if they continued to represent 
non-affiliated companies as well. 
The complaints received by the De- 
partment included charges that the 
stock fire insurance companies, ex- 
cepting a few independents, had, by 
concerted action, created a vast net- 
work of associations and bureaus 
through which premium rates were 
established and enforced. The intri- 
cate system was said to include over 
one thousand organizations and to 
embrace even local associations in vir- 
tually every city and town, which 
bound their members’ agents to ob- 
serve the rates and regulations estab- 
lished by the company-owned bu- 
reaus. Surmounting this pyramid 
vas the Insurance Executives Associ- 
ation, exercising general supervi- 
sion and control over the fire insur- 
ance business of the entire country. 
This body was organized in 1931 to 
unify and support the actions of the 
four major regional organizations of 
stock fire insurance companies. These 
are the Eastern Underwriters Associ- 
ation, the South-Eastern Underwrit- 
ers Association, the Western Under- 
writers Association, and the Board 
of Fire Underwriters of the Pacific. 


Charges were made to the Depart- 
ment that the rules of each of these 
organizations contained provisions 
requiring the members to maintain 
the rates fixed and approved by each 
subordinate rating bureau or organ- 
ization. Complaints alleged that 
daily reports describing the rates and 
amounts of premiums were required 
to be executed by local agents and 
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submitted to local audit bureaus es- 
tablished in each state under the jur- 
isdiction of the regional associations. 
The purpose of this procedure was 
to provide a medium through which 
the several associations might police 
the observance of fixed premium 
rates. Deviations from those rates 
might subject both the company and 
its agents to penalties, including fines 
and expulsion in aggravated in- 
stances. 

We knew, of course, that whether 
or not the complaints were meritor- 
ious, the Government, if it elected to 
attack insurance trusts, would be con- 
fronted by decisions of the Supreme 
Court holding that the business of 
insurance was not commerce. In 
fact, in previous years on occasion 
both the Justice Department and the 
Federal Trade Commission had _in- 
formed complainants that, in view of 
these decisions, they were without 
jurisdiction to proceed. 

The outlook was not promising, 
but we felt that if the jurisdictional 
obstacle could be hurdled, the subject 
was an appropriate one for action 
under the anti-trust laws in the pub- 
lic interest. Accordingly, [ was as- 
signed the responsibility of studying 
the complaints and the law with the 
view of determining whether or not 
to recommend to Thurman Arnold, 
the Assistant Attorney General in 
charge of the Anti-trust Division, 
that the Department take action 
against the stock fire insurance com- 
panies. 

Protests against the practices of 
the stock fire insurance companies 
had been received from policyholders, 
insurance agents, and even officials 
of insurance companies in virtually 
every section of the country. 

Excerpts from many of those com- 
plaints were given by Attorney Gen- 
eral Francis Biddle in his testimony 
before the Joint Sub-Committee of 
the Senate and House Judiciary Com- 
mittees on October 27, 1943. 


The principal complainant, how- 
ever, was a state official, the Attorney 
General of Missouri, Roy MckKit- 
trick, who was engaged in prosecut- 
ing a number of stock fire insurance 
companies doing business in Missouri 
for violation of the state’s anti-trust 
laws in combining to fix premium 
rates for fire insurance and engaging 
in other illegal practices. This prose- 
cution was a direct outgrowth of a 
sordid episode which was character- 
ized by the Supreme Court of the 
United States as “a nefarious scheme 
in fraud of the Federal District Court 
and in corruption of the administra- 
tion of justice,” and which has since 
become justly known as the “Mis- 
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souri ]nsurance Scandal.” The his- 
tory of this base and unprincipaled 
cabal has been tersely related by 
Judge Merrill E. Otis, of the United 
States District Court for the Western 
District of Missouri. Judge Otis’ 
condign exposition, which may be 
found in 39 Federal Supplement at 
pages 190, 191, follows: 


1. On May 28, 1930, one hundred 
and thirty-nine insurance companies 
filed one hundred and_ thirty-seven 
separate injunction suits against the 
Superintendent of Insurance and the 
Attorney General of Missouri to pro- 
tect proposed increase of premium 
rates for fire, windstorm and hail in- 
surance filed by the companies with 
the superintendent. Thereupon this 
three-judge court was constituted. 
Temporary injunctions — thereafter 
were entered upon conditions, one of 
which was that the companies might 
collect the increased rates pendente 
lite but must deposit the amount of 
the increase so collected with a cus- 
todian of the court to await the ulti- 
mate outcome of the suits. Deposits 
were made aggregating $10,000,000. 

2. One Charles R. Street. now de- 
ceased, was the agent of the compan- 
ies. Thomas J. Pendergast was a 
political “Boss” with almost dictator- 
ial power residing in Kansas City. 
R. Emmett O'Malley, a creature of 
Pendergast, was Superintendent of 
Insurance and a party-defendant in 
the suits. A. L. McCormack was an 
insurance agent residing in St. Louis. 

3. Before final determination of 
any of the suits Street, Pendergast, 
O'Malley and McCormack conspired 
and agreed together that the insur- 
ance companies (acting through 
Street) and O’Malley would enter 
into a pretended or fake settlement 
of the suits, whereby the interest of 
policyholders would be sacrificed and 
80% of the impounded fund would 





be paid to the companies. It was a 
part of the conspiracy — and it was 
effected by Street, Pendergast, 


O’Malley and McCormack — that 
Street, as agent of the companies, 
would pay Pendergast for his influ- 
ence with and control over O’Malley 
the total sum of $750,000 ($440,000 
actually was paid to Pendergast), 
with a portion of which O’Malley 
should be bribed to betray the pol- 
icyholders ($62,500 was paid O’Mal- 
ley) and with another portion of 
which McCormack was to be com- 
pensated for his services as messen- 
ger between Street, Pendergast and 
O'Malley (McCormack was paid 


$62,500). It was a part of the con- 
spiracy—and it was effected by 
Street, Pendergast, O’Malley and 


McCormack — that when the fake 
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settlement of the suits finally was 
agreed on by Superintendent O’Mal- 
ley and Street, (the fake settlement 
was reached in the Muehlebach Hotel 
in Kansas City, about six blocks from 
the United States Court House where 
the suits were pending) the attorneys 
for the Superintendent and the com- 
panies (the attorneys being ignorant 
of the corruption and fraud) would 
present to the court, in open court, 
as a basis for motions for decrees, 
the fake settlement, as a genuine, 
good-faith settlement by antagonistic 
litigants. The fake settlement was 
presented to the court June 22, 1935, 
by Street, Pendergast, O’Malley and 
McCormack through and by their 
messengers. The court, the members 
of which were grossly deceived by 
the lying, false and fraudulent repre- 
sentation made in open court at the 
instance of Pendergast, O’Malley, 
Street and McCormack, entered the 
decrees February 1, 1936. The de- 
ception practiced on the court was 
vicious misbehavior, committed and 
consummated in the presence of the 
court and in open court. It was in- 
tended and calculated to mislead and 
deceive the court and to obtain frau- 
dulent judgments and decrees. The 
deception was a continuing decep- 
tion, was intended to exert its deceiv- 
ing, pernicious and poisonous influ- 
ence indefinitely, and until and unless 
discovered by the court. The decep- 
tion was fortified and renewed by 
affirmative supplemental acts of de- 
ception committed as late as March, 
1939. 

4. When the court discovered 
(early in 1939)—through investiga- 
tions of government agents into sus- 
pected income tax evasions and con- 
sequent grand jury inquisitions (the 
matter also was formally called to 
the court’s attention by motions filed 
May 29, 1939) — that it had been 
victimized and its decrees obtained by 
gross imposture and fraud perpe- 
trated upon it in open court and in 
the presence of the court, it requested 
the United States Attorney to file an 
information in contempt. The in- 
formation in this case, filed at last 
on July 13, 1940, resulted.* 


On May 29, 1939, Attorney Gen- 
eral McKittrick had filed in the Su- 
preme Court of Missouri-an original 
proceeding in the nature of quo war- 
ranto against one hundred thirty-four 
capital stock fire insurance companies 
which the Attorney General alleged 


8For other cases in the literature of this con- 
spiracy inspired by “The lure of . other 
peoples money,” as Justice Douglas of the Su- 
preme Court put it, see Pendergast v. United 
States, 317 U.S. 412 (1943); United States v. 
Pendergast, 28 Federal Supplement 601 (1939); 
United States v. Pendergast, 34 Federal Supple- 
ment 269 (1940); United States v. Pendergast, 
35 Federal Supplement 593 (1940). 


Journat or AMERICAN INSURANCE 


had contributed to the bribery fund. 
The purpose of the suit was to oust 
those companies from doing business 
in Missouri “on the ground that they 
had prior to May 18, 1935, entered 
into an agreement, conspiracy, com- 
bination, and confederation to cheat 
and defraud policyholders and the 
State of Missouri by bribing O’Mal- 
ley to agree to settle and compromise 
an increase in insurance rates, and 
by paying large sums of money to T. 
J. Pendergast, for the purpose of 
having Pendergast influence O’Mal- 
ley.””* 

After much testimony had been 
taken in the ouster case, the Missouri 
Attorney General, on January 4, 
i941, had filed an amended petition 
“charging that the respondent com- 
panies, for the purpose of making, 
fixing and controlling the price and 
rate of premiums to be paid for fire, 
hail and windstorm insurance, en- 
tered into a pool, trust agreement, 
combination, confederation and un- 
dertaking by and through their agen- 
cy, the Missouri Inspection Bureau, 
to prevent competition. .. .”° After 
the case had proceeded for awhile, 
the State of Missouri amended its 
petition for the second time, charg- 
ing that “the respondent companies 
in conjunction with various organiza- 
tions, associations, bureaus and com- 
mittees, including the Missouri In- 
spection Bureau . . . had entered into 

. combination . . . with the view 
of lessening full and free competition 
between respondents.’ 


As he uncovered the vast interstate 
ramifications of the combinations of 
stock fire insurance companies, Mc- 
Kittrick began to doubt the power 
of any state, alone, to cope with the 
problem successfully. About the first 
of June, 1941, he brought the matter 
to the attention of the Department 
of Justice, furnishing transcripts of 
testimony taken in the Missouri liti- 
gation and inviting representatives of 
the Department to attend the hearings 
as observers. But the Department 
took no affirmative action at that time. 


II 


Being convinced, after examining 
the complaints, that here was a tre- 
mendous matter in which the public 
interest, long inarticulate, was now 
crying for protection and relief which 
could only be afforded under the Fed- 
eral anti-trust laws, I next made a 
thorough study of the so-called in- 


4Testimony of McKittrick before Joint Sub- 
Committee of the Senate and House Judiciary 
Committees, November 3, 1943. 


5 & 6Testimony of McKittrick, supra, Note 3. 


ties of natural persons. 


surance cases which seemed to bar 
the way. . 

The keynote of all the “insurance 
cases” is that of Paul v. Virginia. In 
1866, Paul, of Petersburg, Virginia, 
was appointed agent to carry on the 
general business of fire insurance for 
several New York companies. He 
was indicted and convicted for sell- 
ing insurance in Virginia without a 
license, since he refused to deposit 
certain securities which the statute 
required as a prerequisite to the 
granting of a license. The case in- 
volved a deliberate violation of the 
Virginia statute, at the behest of the 
companies represented by Paul, and 
the litigation was financed by the Na- 
tional Board of Fire Underwriters 
for the express purpose of determin- 
ing the legal status of a corporation 
doing business in a state other than 
that of its creation. It is clear that 
the purpose of the insurance compan- 
ies in this litigation was to avoid the 
strictures of objectionable state laws 
and this was the object of the other 
“insurance cases”, as well. 

The petition filed by Paul in the 
Supreme Court contained only a pass- 
ing reference to the contention that 
insurance was commerce. The Com- 
monwealth of Virginia did not men- 
tion it at all but argued instead 
against the claim of constitutional 
unmunity of corporations asserted by 
Paul. 

The Supreme Court, speaking 
through Mr. Justice Field, decided 
the case against the contentions of 
Paul (and the insurance companies) 
holding that a corporation was not a 
citizen within the meaning of Article 
IV, Section 2 of the United States 
Constitution and therefore was not 
entitled to the privileges and immuni- 
The Court 
thus upheld the Virginia statute as 
a valid exercise of its police power 
but continued, stating that issuing a 
policy of insurance was not a trans- 
action of commerce. That statement 
was accepted without analysis by the 
Court in all of the subsequent “in- 
surance cases’, in which the Court 
expanded the dogma. 

On the authority of the Paul case, 
the Supreme Court decided two cases 
in 1870 and another in 1886. These 
were Ducat v. Chicago, 10 Wall. 410 
(1870), Liverpool Insurance Co. v. 
Massachusetts, 10 Wall. 566 (1870), 
and Philadelphia Fire Association v. 
New York, 119 U.S. 110 (1886). In 
each of those cases, like the Paul case, 
fire insurance companies challenged 
state statutes. As in the former case, 
in none of them were there any facts 
before the Court showing a course 
of interstate business. 
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The next case was that of Hooper 
v. California, 155 U.S. 648 (1895). 
Here again a state statute was chal- 
lenged and the facts as presented to 
the court did not raise the question 
of interstate commerce. Virtually all 
that the court decided was that the 
dogma of the Paul case drew no dis- 
tinction between fire and marine in- 
surance. In this case, however, the 
Supreme Court extended its pro- 
nouncement in the Paul case that “is- 
suing a policy of insurance is not a 
transaction of commerce” to the 
sweeping statement that “the business 
of insurance is not commerce”. This 
concept was reaffirmed in subsequent 
cases, commencing with that of New 
York Life Insurance Co. v. Cravens, 
178 U.S. 389 (1900) which involved 
an attack by a life insurance company 
upon a Missouri statute, and resulted 
in the extension of the authority of 
the Paul case to embrace life insur- 
ance. 


Nutting v. Massachusetts, 183 US. 
553 (1902) is interesting chiefly be- 
cause in this case Mr. Justice Gray, 
who wrote the opinion, seemed to 
realize that the manner in which the 
insurance business was conducted in- 
volved interstate commerce, being 
careful, in upholding a Massachu- 
setts statute, to limit the power of 
the State over contracts of foreign 
insurance companies made within its 
borders to the imposition of condi- 
tions “not interfering with interstate 
commerce.” 


The last important case in this line, 
as indeed it is the most explicit and 
comprehensive of all the insurance 
cases, is that of New York Life In- 
surance Company v. Deer Lodge 
County, 231 U.S. 495 (1913). Like 
all of its predecessors, this case in- 
volved the validity of state legisla- 
tion. It differs from those previously 
discussed in that, for the first time, 
an attempt was made to present to 
the court an exposition of the inter- 
state character of the business in- 
volved, life insurance. While in its 
decision the court followed the pre- 
vious cases commencing with Paul v. 
Virginia, it is apparent that its major 
concern was the preservation of ex- 
isting state regulation of insurance 
companies. The Deer Lodge case 
was the culmination of a carefully 
planned, deliberate attempt to accom- 
plish the destruction of a state regu- 
latory statute, that of Montana, but 
the attack was directed at all state in- 
surance legislation of a similar char- 
acter. 


In due course, after study and re- 
flection, it was concluded that the in- 
surance cases were not necessarily a 
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barrier to action against the fire in- 
surance companies and their organ- 
izations under the Federal anti-trust 
laws. Three elements were common 
to each of these cases. First, each 
involved state, not federal, legisla- 
tion; second, there was no record of 
a course of interstate business in any 
but the Deer Lodge case and this the 
court disregarded in order to uphold 
state legislation directly attacked ; and 
finally, all of the cases after Paul v. 
Virginia followed without reconsid- 
eration or reasoning, the basic fallacy 
established in the dogma of the Paul 
case. In none of those cases was any 
act of Congress involved and, there- 
fore, they should not stand as author- 
ity for the proposition that the busi- 
ness of insurance is not within the 
regulatory power of Congress under 
the commerce clause.* 


On January 21, 1942, I addressed 
a memorandum to Assistant Attorney 
General Arnold, reviewing the facts 
and the law, in which I said, in part: 


“The Government has never filed an ac- 
tion against insurance companies under the 
Federal anti-trust laws. The issue of 
whether a combination of insurance com- 
panies, doing interstate business, which 
fixes and enforces schedules of rates ap- 
pliable to insurance contracts, is virgin to 
the courts. 


Without exception, every case in the 
Paul v. Virginia line has been concerned 
with the efforts of insurance companies to 
escape the strictures of state legislation. 
That the hand of the United States should 
now be stayed in the enforcement of the 
laws of the Jand enacted for the protection 
of all its citizens, by dictum and dogma 
emanating from cases in which the present 
issues were never before the Court is shock- 
ing and unreasonable. 


The elements of interstate commerce in 
the insurance business are plentiful. Real- 
ism compels this admission. Fire insurance 
companies, in the main, are large corpora- 
tions with tremendous assets, doing busi- 
ness through agents in many states. The 
very character of this business itself should 
be sufficient to constitute interstate com- 
merce within the meaning of the Sherman 
Act. The agent resides and operates in one 
state, the company maintains headquarters 
in a different state. Every risk on which 
the agent issues a policy is reported to the 
‘Home Office’ of the company by sending 
a copy of the policy through the mail to 
the State Actuarial Bureau, which for- 
wards the copy to the ‘Home Office’ after 
‘stamping’ and recording it. The agent 
collects premiums, forwards the money to 
the ‘Home Office’ of the company, receives 
commissions from the company, investi- 
gates claims of losses and makes reports 
thereof to the company, receives funds for 
the payment of losses from the companv 
and delivers the same to the insured. The 
final effectuation of all these steps is 
through the medium of interstate transpor- 
tation. Without this medium, the great 
network of the insurance companies of this 
country would be compelled to cease op- 
eration within twenty-four hours. 

7The subsequent opinion of the Supreme Court 
was in accord with this analysis. See United 
States v. South-Eastern Underwriters Association, 
et al, supra, Note 1, at p. 544, 545. 
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We must not refrain because of appar- 
ent difficulties and uncharted seas. The 
opportunity to present ‘the facts of this 
matter to the Court for consideration de 
novo is a challenge and a privilege. On the 
panel in the Department of Justice building 
painted by Mr. George Biddle, brother of 
the Attorney General, appear these mem- 
orable words of the late ee Brandeis: 
‘If we would guide by the light of reason, 
we must let our minds be bold.’ So be it.” 

The memorandum recommended a 
comprehensive field investigation and 
the empanelling of a Federal Grand 
Jury to aid in that investigation. 


Thurman Arnold, brilliant and 
courageous chief of the Anti-trust 
Division, agreed with my conclusions. 
Without his imagination and daring, 
I am confident the case would never 
have been brought. On February 16, 
1942, in a memorandum to the At- 
torney General, he recommended the 
institution of grand jury proceedings. 

In the meantime, Attorney General 
McKittrick of Missouri had re- 
quested a conference with Attorney 
General Biddle to renew and empha- 
size his plea for action under the Fed- 
eral anti-trust laws. Mr. Biddle 
agreed to receive McKittrick and on 
l‘ebruary 12, 1942, a conference was 
held in the Attorney General’s office, 
at which I was present. The Missouri 
official told the Attorney General that 
while he was unrelenting in his prose- 
cution under the Missouri laws, his 
experience in that case had convinced 
him that the evil that he was attack- 
ing was one which no state could ef- 
fectively remedy because the illegal 
activities charged by the State of 
Missouri were merely part of a vast 
interstate scheme operating as a unit. 
“Obviously,” he said, “no state could 
control activities outside its own bor- 
ders...” In his opinion the Depart- 
ment of, Justice was the only agency 
possessing the power to reach such 
combinations of fire insurance com- 
panies. He was convinced that the 
best interests of the people, not only 
of his state, but also of the entire 
country, demanded that action be 
taken by the Department of Justice 
to rectify many longstanding abuses. 

On March 20, 1942, -the Attorney 
General approved the recommenda- 
tion of Thurman Arnold and author- 
ized the institution of Grand Jury 
proceedings. 

It was charged that the investiga- 
tion and prosecution of the stock fire 
insurance companies were undertaken 
at the direction of the President, as 
initial steps in a program to bring 
the insurance business under Federal 
regulation and control. I do not be- 

(Continued on page 14) 


8Testimony of Attorney General Biddle before 
Joint Sub-Committee of Senate and House Judici- 
ary Committees, October 27, 1943. 
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WORKMEN'S COMPENSATION IN THE UNITED STATES 


A Department Devoted To The Boards and Commissions 
Administering State Workmen’s Compensation Laws 








ILLINOIS 














ITHIN the field of Workmen’s 

Compensation and Occupation- 
al Diseases Insurance the Industrial 
Commission of the State of Illinois 
is one of the more important admin- 
istrative bodies in the United States. 
Charged with the administration of 
not only the Workmen’s Compensa- 
tion Act of that State, but also its 
Occupational Diseases and Health 
and Safety Acts, it considers annually 
thousands of cases having to do with 
the health and safety of industrial 
workers and involving the payment 
of millions of dollars in compensa- 
tion and industrial disability claims. 
The most recent report of the Com- 
mission discloses that for the year 
ending June 30, 1944, there was re- 
ported a total of 59,114 accidents in 
employments covered by the Work- 


WILLIAM JOHN GRANATA 


Born in Chicago, Illinois, February 18, 
1906. Was graduated from Medill High 
School and attended Medill College, De 
Paul University, Northwestern Univer- 
sity, and University of Illinois, receiving 
the degree of L.L.B. in 1930. Was ad- 
mitted to the bar in 1930 and has been 
engaged in private practice of law in 
Chicago. In 1941 was appointed by Gov- 
ernor Green as a member of the Indus- 
trial Commission. Member of the Ameri- 
can Bar Association, Illinois Bar Associ- 
ation and Chicago Bar Association. 








ALFRED J. BORAH 


Chairman 


Born September 2nd, 1907 in Chicago, 
Illinois. Attended the Chicago Public 
Schools, Armour Institute, and gradu- 
ated from the Chicago Kent College of 
Law. Appointed Chairman of the In- 
dustrial Commission of Illinois, June, 
1941, and reappointed June, 1945. Mem- 
ber of the Masonic Lodge and The 
Shriners. 


men’s Compensation Act of which 


471 were listed as fdtal. 


The administration of the Illinois 
Workmen's Compensation Act has 
been streamlined under the present 
Commission to emphasize service to 
the working man and particularly to 
those workmen who are presently en- 
gaged in war and defense industries, 
so that the adjustment of their claims 
may be as conveniently and expediti- 
ously made with a minimum loss of 
those vital manpower hours. 


In the last year there has been an 
increase in the Industrial Commis- 
sion’s volume of work of approxi- 
mately 16%. In spite of this increase 
in work, the Industrial Commission 
of Illinois has increased its efficiency 
of administration and service by fac- 
tually increasing the number of cases 
adjudicated and disposed of, with a 


decrease of 10% in personnel. This 


is a demonstration of what an intelli- 
gent and business-like administration 
can do when economy and efficiency 
are made the objectives and the inter- 
est of the public made paramount. 
In the recent Elwood explosion, 
which took the lives of 48 working 
men, the Industrial Commission of 
Illinois arranged for the full payment 
of compensation to all the widows 
and dependents that were left, within 
10 days from the date of the explo- 
sion. This is an all-time record for 
the handling of such cases. 

In such an organization as the In- 
dustrial Commission, it is natural that 
the chairman should occupy a posi- 
tion of great responsibility. It is he 
who selects and appoints those indi- 
viduals who act as arbitrators in dis- 

(Continued on page 9) 





ELMER SCHOFIELD 


Born in Fulton County, Illinois, in 1892, 
later moving to Peoria, Illinois, where he 
has since made his residence. Married 
and the father of two children. Served 
three terms as Alderman of the 8th 
Ward of the City of Peoria and was busi- 
ness manager for the Teamsters and 
Chauffeurs Organization of that city for 
a period of eight years. Has served as 
a member of the Jury Commission in 
Peoria County, having been appointed 
to that post by the Court of Record 
Judges. 
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JOHN MOULIN 


Born in Wenona, Illinois, where he 
attended grade and high schools. 
Entered the armed services of the 
United States in the early part of 1918 
and served throughout World War I in 
the 14th Field Artillery. On being dis- 
charged from the Army, he re-entered 
the mining industry and in 1930 became 
the representative of the United Mine 
Workers in the investigation and ad- 
justment of Workmen’s Compensation 
claims, continuing in that capacity until 
his appointment as a member of the 
Industrial Commission in January 1941. 
He is a member of the American Legion, 
and United Mine Workers of America. 
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INDUSTRIAL COMMISSION 


(Continued from page 8) 


puted cases and render the decisions 
as to the extent of the injuries suf- 
fered in such cases. Of these, there 
are fourteen in Illinois and it is a 
credit to the chairman of the Illinois 
Commission that in his selection of 
these officials, he has endeavored to 
secure men of executive ability who 
are able to secure cheerful and 
prompt compliance with the various 
provisions of the acts with which the 
Commission has to deal. 


A fair indication of the volume of 
work handled by the Commission and 
its staff is given by the following 
tabulation of claims and petitions re- 
ceiving attention during the year end- 
ing June 30, 1944. Of a total of 11,- 
897 non-fatal and fatal cases set for 
arbitration during that period almost 
2,600 were adjudicated by hearing, 
with awards totaling nearly two and 
one-half million dollars being made 
in 2,194 cases. The handling and ap- 
proval of settlement and lump sum 
contracts consumes a large part of the 
time of the Commission members, 
some 10,612 such contracts in non- 
fatal cases having been considered 
and disposed of during the year. Each 
such case presents its own, sometimes 
novel and always interesting, prob- 
lems which demand careful and seri- 
ous attention if all parties are to be 
satisfied. 
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WILLIAM E. KING 


Born in Moorehouse Parish, Louisiana, 
where he received his early education, 
he later attended the elementary schools 


at Little Rock, Arkansas, following 
which he entered and was graduated 
from Howard University. His legal ed- 
ucation was obtained at John Marshall 
Law School, Chicago, Illinois, and he 
was admitted to the bar of that state 
in 1916, following which he engaged in 
the private practice of law. He served 
for some years as Assistant Corporation 
Counsel of Chicago and later as Assist- 
ant State’s Attorney. He was a mem- 
ber of the Illinois State Legislature as a 
member of the House for eight years 
and later as a member of the Senate for 
four years. 
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Inland Marine and Aviation Insurance 





by 
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THE DEFINITION OF INLAND 
MARINE INSURANCE 


VERY few days the Inland 
E Marine Department receives 

an inquiry from the Sales De- 
partment, “Can you issue an Inland 
Marine policy to give All Risk cov- 
erage on Tom Brown’s dwelling?” or 
from the General Underwriting De- 
partment, “Will you give us an In- 
land Marine policy on the stock of 
Jones’ Grocery Store?” 

The idea that “All Risk” coverage 
can be provided on fixed property by 
means of an Inland Marine policy 
is derived from two misconceptions 
about this type of insurance. First, 
is the erroneous belief that the words 
“Inland Marine” are synonymous 
with the words “All Risk”. This is 
not true and a large number of In- 
land Marine policies provide cover- 
age which is limited to the perils nor- 
mally insured under a fire and ex- 
tended coverage policy. 

The second misconception results 
from ignorance of the fact that In- 
land Marine Insurance is essentially 
the protection of property in transit. 
A better name for it would be 
“Transportation insurance.” 

Inland Marine policies traditionally 
provide broader coverage than is us- 
ual for property situated at a fixed 
location. The principal reason for 
this is the multiplicity of perils to 
which property in transit is subject. 
Not only are the perils numerous in 
nature but they are much more un- 
predictable than the fire, windstorm, 
lightning and explosion which obvi- 
ously threaten a building. Conse- 
quently, transportation insurance has 
always tended to be a broad coverage. 
Ocean Marine policies protect against 
“Perils of the Sea” and Inland Ma- 
rine has tended to follow the paths 
set by its predecessor. 


The movement to define or limit 
Inland Marine insurance culminated 
in 1933 with the adoption by the Na- 
tional Convention of Insurance Com- 
missioners of the Nation-Wide Defi- 
nition of the insuring powers of Ma- 
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rine and Transportation underwrit- 
ers. This “Nation-Wide Definition” 
is given effect in two ways. Many 
insurance companies have become 
signatories to the Nation-Wide Defi- 
nition and are bound by this agree- 
ment to its provisions. In addition, 
most of the State Insurance Depart- 
ments have adopted the Nation-Wide 
Definition as their definition of In- 
land Marine insurance. In those states 
the Nation-Wide Definition has the 
effect of a state ruling and is bind- 
ing upon all companies operating in 
those states. 


An examination of the Nation- 
Wide Definition shows clearly its in- 
tention to limit Inland Marine insur- 
ance to risks which involve Trans- 
portation hazards. 


It contains numerous exclusions of 
property while situated on the prem- 
ises of the Insured. For example, a 
laundry bailee policy covers the prop- 
erty of a laundry’s customers during 
processing and during transportation 
to and from the plant of the laundry- 
man. However, such a policy cannot 
cover the property of the laundryman 
while it is located on the laundry 
premises. In a similar manner, ma- 
terial which is being installed at a 
location and is protected by an In- 
land Marine policy during installa- 
tion, can no longer be covered by such 
a policy when it has become a part 
of the structure and is no longer sub- 
ject to transportation. 

The Nation-Wide Definition con- 
sists of about six pages of single 
spaced typing and defines in consid- 
erable detail what is and is not an 
Inland Marine risk, but the basic 
principle follows throughout that 
there must be a transportation fea- 
ture involved before any property 
may be insured under such a policy. 
There is one section where the trans- 
portation feature is by association 
rather than that the property itself 
moves. This is in connection with 
bridges, tunnels and other instru- 
mentalities of transportation and 
communication. While such proper- 


ties do not move, they are instrumen- 
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talities of transportation and by rea- 
son of custom they were designated 
as Inland Marine risks. 

One of the most popular Inland 
Marine policies is the Personal Prop- 
erty Floater. Oddly enough, the 
Personal Property Floater is specifi- 
cally prohibited by the Nation-Wide 
Definition, and this brings out an im- 
portant point of procedure. The 
Definition as adopted by any state is 
subject to change and amendment as 
applied to that particular state. Some 
states adopted the Definition without 
any modification whatever. In those 
states the Personal Property Floater 
was not permitted until a change was 
adopted. At the present time there 
is no state which follows the Nation- 
Wide Definition in its entirety. 

In any undertaking as broad in its 
scope as the Nation-Wide Definition, 
there are certain to be questions con- 
cerning its meaning. There was set 
up what is called the Joint Commit- 
tee on Interpretation and Complaint. 
Representatives on this Committee 
are appointed by the various insur- 
ance interests involved in the defini- 
tion of Inland Marine coverages. 
Whenever a signatory company is in 
doubt regarding the effect of some 
portion of the Definition, or when 
there is a question concerning a par- 
ticular type of Transportation risk, 
the signatory company has the privi- 
lege of submitting the question to the 
Joint Committee for interpretation. 
Decisions of the Joint Committee are 
issued as Interpretative Bulletins and 
are sent to all signatory companies 
for their guidance. 

It is the function of Inland Marine 
Insurance to provide protection on 
property from the time it leaves a 
fixed location until it arrives at its 
destination. Coverage can be con- 
tinuous during temporary periods of 
storage, provided the property is ac- 
tually in process of transportation at 
the time and is not a true storage risk. 
Coverage must cease immediately up- 
on the property reaching its destina- 
tion, where it is intended that per- 
manent location insurance take over 
the risk. 
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INSURANCE NEWS DIGEST--FIRE AND CASUALTY 


Covering Period From June 1, 1945 Through June 30, 1945 








634, McLAUGHLIN LICENSED. Edward F. C. McLaughlin 
& Co., brokers of New York and Scranton, Pennsyl- 
vania, has won its fight to do business in Virginia 
as a non-resident broker, but has been assessed a 
penalty of $250.00 by the Corporation Commission 
of that state for actions which the commission held 
constituted doing business in the state prior to 
the issuance of a license. The action grew out of 
a controversy over the placing of insurance ‘on 
properties owned by the Richmond diocese of the 
Roman Catholic church and involved property valued 
at some $6,000,000. 


635, MUTUAL COMPANY RETIRES. Mutual Investment 
Fire of the District of Columbia, insuring policy- 
holders of assessment mutual fire companies, re- 
quiring a premium note as a guarantee of assessment 
payments against a liability on those notes, has 
filed an application in the Federal Court for per- 
mission to dissolve alleging that it is impossible 
to operate under the District of Columbia rating 
and other regulatory laws. 


636. SCHEUFLER REMAINS. While the term of Missouri 
Superintendent of Insurance Scheufler expired at 
midnight, June 30, Governor Donnelly has not named 
a successor and Mr. Scheufler will continue to hold 
office indefinitely. Missouri senate is now in re- 
cess, but since technically in session, Governor 
Donnelly cannot make a recess appointment until it 
adjourns sine die, any appointment made at this 
time being subject to senate confirmation. Appar- 
ently the Governor is well satisfied with the way 
Commissioner Scheufler is conducting the affairs of 
the Insurance Department and will take his time in 
selecting a Democrat to succeed him. All of which 
is highly satisfactory to members of the insurance 
fraternity. 


637, COVERAGE PROHIBITED. The Massachusetts In- 
surance Department has issued an order calling upon 
Associated Factory Mutuals to discontinue the writ- 
ing of "repair and replace" insurance, indemnify- 
ing assureds in the event of loss for the full re- 
placement value of damaged property if the assured 
actually rebuilt or replaced. The companies have 
been writing the form in a number of states where it 
1s permitted and Massachusetts alone contends that 
Section 96 of the state law, prescribing that a 
company shall not be liable beyond the actual value 
at the time of loss and prescribing that companies 
shall not pay a loss exceeding the value at the 
time of the loss, forbids the payment of replace- 
ment values. The companies requested and were 
granted a hearing before First Deputy Edmund S. 
Coxwell, wno is expected to announce his decision 
shortly. 


638, MAINE ALONE. With the recent authorization 
for the writing of the personal property floater in 
Massachusetts to be effective January 1, 1946, Maine 
is the only remaining state which has not approved 
this form of coverage. Because of the popularity of 
Maine as a resort state and the fact that many per- 
sons maintain summer residences there, the insur- 
ance producers are hopeful that the coverage may 
soon be permissible in that Commonwealth. 


639, LIBRARY INSURANCE. Announcement is made that 
the Chicago Public Library has placed a $1,500,000 
inland marine line covering books owned by it any- 
where in Cook County with Dubuque Fire and Marine on 
the basis of competitive bids at a rate of 79%¢ per 
five-year term. The books are said to be valued at 
$3,000,000 and the insurance was written on the 
basis of 50% coinsurance, the line having previ- 
ously been written with the same carrier at the rate 
of $1.00 


640, McCORMACK IMPROVES. Friends of Insurance Com- 
missioner J. M. McCormack of Tennessee, who under- 
went a gall bladder operation at Rochester, Minne- 
sota following the Commissioners convention in 
early June, are gratified to learn of his return to 
Tennessee and steady but slow recovery. Commis- 
sioner McCormack does not expect to resume his offi- 
cial duties in full for several weeks. 


641, COMMITTEE RE-ESTABLISHED. Oregon Insurance 
Commissioner Thompson, as chairman of the Executive 
Committee of the National Association of Insurance 
Commissioners, has re-established the Interstate 
Rating Committee of that association which was 
dropped about two years ago. Mr. Thompson has in- 
vited the members of the old committee to serve on 
the new one with Chase M. Smith of National Retailers 
Mutual as chairman of the fire group, and Rollin M. 
Clark, Continental Casualty, as chairman of the 
casualty group. Other members of the fire commit- 
tee are Cecil F. Shallcross, North British; Ivan 
Escott, Home; John A. Diemand, North America; W. D. 
Winter, Atlantic Mutual. Advisers to the commit- 
tee are H. M. Hess, New York Fire Insurance Exchange, 
and John R. Dumont, Interstate Underwriters Board. 


The other members of the casualty committee are 
H. J. Ginsburgh, American Mutual Liability; J. M. 
Haines, London Guarantee; S. B. Perkins, Travelers; 
H. W. Yount, Liberty Mutual. Advisers are William 
Leslie, National Bureau of Casualty & Surety Under- 
writers, and Frank A. Fleming, American Mutual Al- 
liance. 


642, LESSOR LIABLE. The effect of the refusal of 
the Supreme Court of the United States to grant a 
writ of certiorari to D. & W. Lines, Inc., of Mass- 
achusetts, appealing from an adverse decision of the 
Supreme Judicial Court of Massachusetts, is to hold 
a trucking concern which leases its equipment with 
driver to another concern liable for injury due to 
negligence of the driver. The main point in the 
case was whether Charles Smith, the truck driver, 
was an employee of D. & W. Lines or Olid Colony Motor 
Line, Inc., to whom the equipment was leased and 
for whom the truck was operating at the time of a 
collision. Massachusetts court held that "it is 
not inconsistent for the same person to act as an 
employee of another person in certain aspects of 
the transaction and as an employee of another ina 
different part of the business," and stated that 
enough evidence was produced to prove that the 
driver was an employee of D. & W. Lines, though the 
latter contended the liability sHould fall on Old 
Colony. It was pointed out by the Massachusetts 
court that the lease included the driver whom the 
lessee could not discharge and that the lessor was 
responsible for keeping the equipment in good oper- 
ating condition. 


643, CALIFORNIA REORGANIZATION. By virtue of. a 
measure recently signed by Governor Warren of Cal- 
ifornia, a new division of industrial accidents 
will replace the old Industrial Accident Commission 
of that state and the state compensation fund for- 


.merly administered by the old commission will be- 


come a separate division of the Department of In- 
dustrial Relations with a five-member board, con- 
sisting of the director and four others appointed 
by the governor. The old Accident Prevention Bureau 
of the commission becomes the Division of Industrial 
Safety to be managed by an industrial safety board 
of five members, also to be appointed by the gov- 
ernor. 


644, OHIO TAX BILLS. The Ohio Legislature reached 
final adjournment early in the month with no action 
taken upon the fire rating bill, the group life bill, 
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the premium tax equalization and other measures 
which had been under consideration. 


645. DEVIATIONS. Superintendent of Insurance Dineen 
of New York has rendered a decision that uniform de- 
viations in rates from those of a rating bureau must 
include deviations on minimum premiums. 


646, PERSONAL PROPERTY FLOATER. Following the en- 
actment by the Pennsylvania Legislature of a law 
to permit fire and casualty insurance companies to 
write the personal property floater in that state, 
Commissioner Neel has deleted the provision barring 
the writing of such contracts from the national def- 
inition of marine insurance as it applies in that 
state. The personal property floater may be writ- 
ten in Pennsylvania following September 1. 


647, EVERETT H. TRIPP. Following a lengthy illness, 
Everett H. Tripp, Secretary of Illinois Mutual Fire 
at Belvidere, Illinois, died in that city on June 27. 
Mr. Tripp was born June 13, 1867 on a farm in Boone 
County, Illinois. During his childhood, he moved 
with his mother to Belvidere and later to Chicago. 
He returned to Belvidere in 1906 as secretary of 
the Illinois Mutual Fire Underwriters, a newly 
formed company having at that time an office force 
of one field man and one clerk. He directed the af- 
fairs of the company up to the time of his retire- 
ment from active business in 1934, and was also 
secretary-treasurer of Mutual Reinsurance Bureau 
of Belvidere. By reason of his long connection with 
the business, he gained a wide acquaintanceship 
among insurance men who held him in high esteem be- 
cause of his great knowledge of the business, his 
pleasing personality, fine christian character, 
and business integrity. From 1917 to 1921, in ad- 
dition to giving attention to his insurance inter- 
ests, he served under former Governor Lowden of 
Illinois as assistant director of finance for that 
state. He was active in the affairs of the Methodist 
church, was a Rotarian, and interested in numerous 
civic enterprises. His son, Donald A. Tripp, is 
manager of Mutual Reinsurance Bureau and secretary 
of Illinois Mutual Fire. 


648, THOMPSON REAPPOINTED. Oregon Insurance Con- 
missioner, Seth B. Thompson, now chairman of the 
Executive Committee of the National Association of 
Insurance Commissioners, has been reappointed by 
Governor Snell of that state for a four-year term 
beginning July 1. The appointment is highly pleas- 
ing to all insurance men especially the hundreds 
who have come to know and admire Mr. Thompson as an 
administrator. 


649, HICKEY RESIGNS. Robert M. Hickey, who has been 
with the State of Kentucky Insurance Department 
since 1933, has resigned to become secretary- treas- 
urer of Kentucky Hospital Service Association at 
Louisville. 


650, INSURANCE AWARDED. The State of Virginia has 
placed insurance on seventy-eight state owned and 
operated cars valued at $72,300 with two mutual 
companies beginning July 1, with a net cost of 
$1,207. Bodily injury and property damage insur- 
ance has been placed with Harleyville Mutual Casu- 
alty at an estimated net cost of $710.70; while a 
comprehensive fire and theft policy with American 
Mutual Liability will have an estimated net cost of 
$496.48. 


651. C. P. C. U. EXAMINATIONS. American Institute 
for Property and Liability Underwriters announces 
that according to reports from various centers 229 
persons took one or more of the five C.P.C.U. exam- 
inations in forty-one locations throughout the 
United States on June 6 - 8. This was almost twice 
as many as took the examinations in 1944. In line 
with the recommendations of the American Institute 
that examinations be taken on the installment basis, 
only ten persons attempted all five tests. Final 
results of the examinations will not be made known 
until later in the summer. 


652, 1945 TAX LEGISLATION. Measures relating to 


the taxation of fire and casualty premiums enacted 
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yd the 1945 state legislatures is summarized as fol- 
ows: 

ALABAMA: H. 189, now Act 156, Ls. 1945. Increases 
rates on domestic companies to prior foreign rates: 
fire and marine from 1% to 1¥%; all other from 1% to 
24%. Tax on Alabama premiums limited to 124% of 
total premiums. Repeals credit to domestic com- 
panies for Alabama securities, but gives credit for 
be oor on real estate occupied as principal office in 
state. 

ARIZONA. 5S. 67, now C. 100, Ls. 1945. Domestic 
companies subjected to prior 2% foreign rate. Divi- 
dend deduction retained. Retaliatory law repealed. 

ARKANSAS. S. 288, now Act. No. 187, Ls. 1945. 
Domestic companies subjected to prior 2% foreign 
rate. Dividend deduction retained. Effective on 
1945 premiums for 2 years only. 


CALIFORNIA. H. 1317 and H. 1321. Repeals re- 


taliatory laws in Insurance and Revenue and Taxa- 
tion Codes. 


COLORADO. S. 100. Retaliatory law repealed. 

CONNECTICUT. H. 270. 2% rate on domestic com- 
panies extended to foreign ones, which previously 
paid on reciprocal basis. Dividend deduction re- 
tained. Retaliatory law broadened. H. 1156, now 
Act 93, Ls. 1945. Tax on interest and dividend in- 
come of domestic companies amended to provide grad- 
ual reduction--from 6% in 1945 to 54% for 1949 and 
thereafter. 

DELAWARE. H. 103. Rate on foreign and domestic 
companies increased from 1%% to 14%. H. 104. Re- 
taliatory law repealed as of January 1, 1946. 


FLORIDA. H. 406. Domestic companies subjected 
to prior $200 license and 2% premium tax paid by 
foreign companies. H. 408. Permits credit on pre- 
mium tax for amount equal to proportion of Florida 
premiums to total premiums. 

GEORGIA. H. 67, now Act 385, Ls. 1945. Prior 
14% rate on both foreign and domestic companies in- 
creased to 2%. Dividend deduction prohibited, as 
under prior law. Retaliatory law repealed. Effec- 
tive on premiums received after January 1, 1945. 
H. 297. Reduces tax based on investments. 

IOWA. H. 395. Increases domestic company rate 
from 1% to 2%. Decreases foreign company rate from 
24% to 2%. Dividend deduction retained. Retalia- 
tory law repealed. Applies to 1944 business. 

MAINE. H. 1408, now C. 118, Ls. 1945. Domestic 
companies, which previously paid 1%, subjected to 
prior 2% foreignrate. Dividend daduction retained. 
Retaliatory law repealed. 

MARYLAND. H. 234, now C. 560, Ls. 1945. No 
change in 2% rate for all companies, but eliminates 
exemption for domestic mutual fire insurance com- 
panies. Dividend deduction retained. H. 436, now 
C. 365, Ls. 1945. Retaliatory law repealed. 

MISSOURI. S. 74. Subjects to prior 2% rate 
paid by foreign companies and domestic stock com- 
panies the following domestic companies: life and 
accident; mutual casualty; title insurance and gen- 
eral writing mutual fire. Domestic companies not 
taxed: assessment life, health and casualty; stip- 
ulated premium; industrial and prudential life; 
reciprocals; fraternals; county, farmers' and town 
mutuals. S. 98. Permits deduction of dividends by 
all companies. 

NEW HAMPSHIRE. H. 248, now C. 71, Ls. 1945. Do- 
mestic companies subjected to prior 2% foreign rate. 
Applies to 1944 premiums. Dividend deduction re- 
tained. 

NEW JERSEY. H. 270, now C. 132, Ls. 1945. Sub- 
jects domestic companies to prior 2% foreign rate. 
If premiums taxable in New Jersey exceed 124% of 
total premiums everywhere, tax to be levied only 
on 124% of total. Dividend deduction retained. Re- 
taliatory law repealed. 

NEW MEXICO. H. 109, now C. 107, Ls. 1945. Sub- 
jects domestic companies to prior 2% foreign rate. 
Dividend deduction retained. Retaliatory law re- 
pealed. 

NORTH CAROLINA. H. 811. Reduces rate on do- 
mestic and foreign companies from 2%% to 2%, except 
that workmen's compensation rate of 4% unchanged. 
Reduction of tax for local investments eliminated. 
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As previously, dividend deduction prohibited. Re- 
taliatory law repealed. 

OKLAHOMA. H. 83. Domestic companies subjected 
to prior 4% foreign rate. Graduated reduction in 
rate according to percentage of admitted assets in- 
vested in Oklahoma securities. Starts with 3-3/4% 
if 2-4% investment and reduces to no tax if 30% in- 
vestment. Dividend deduction retained. 


OREGON. H. 390, now C.302, Ls. 1945. 
companies, not previously taxed, to pay 2%. 
company rate reduced from 24% to 2%. 
duction retained. Retaliatory law repealed. 


PENNSYLVANIA. H. 553, now Act 175, Ls. 1945. 
Amends retaliatory law to provide that burdens or 
prohibitions of another state on Pennsylvania com- 
panies are to be imposed on companies of such state 
doing business in Pennsylvania, this to include pro- 
hibitions against writing particular kinds of in- 
surance or provisions that they may be written only 
by a state or agency or instrumentality thereof. 
Requirements of another state as to insurance on 
motor vehicles insured in companies domiciled or 
licensed in Pennsylvania are to apply to motorists 
and motor vehicles of such state using highways of 
Pennsylvania. 

SOUTH DAKOTA. H. 190, now C. 333, Ls. 1945. In- 
creases domestic company rate, previously 1%, to 
foreign rate of 24%. Tax modified to 1% if company 
holds South Dakota investments to an amount of 20% 
of total admitted assets or the equivalent of 20 
times total premiums received in state. Dividend 
deductions retained. 

TENNESSEE. S. 102, now C. 3, Acts 1945. 
tic companies, not previously taxed, 
Foreign rate reduced from 24% to 2%. 
no dividend deduction. Retaliatory law repealed. 

TEXAS. H. 54. Reduces basic rate on all com- 
panies from 4.05% to 3.5%. Reduction on sliding 
scale to 1% according to amount of local investment. 
Dividend deduction retained. S. 234. 14% addition- 
al premium tax for support of Fire Insurance Divi- 
sion extended to cover all lines written by fire 
companies except marine. 


Domestic 
Foreign 
Dividend de- 


Domes- 
to pay 2%. 
As previously, 


WASHINGTON. H. 294, now C. 28, Ls. 1945. Do- 
mestic company rate increased from 1% to 2%. For- 
eign company rate reduced from 24% to 2%. As pre- 


viously, no dividend deduction. 

WEST VIRGINIA. S. 123, nowC. 33, Ls. 1945. Sub- 
jects domestic companies to prior 2% foreign rate. 
As previously, no dividend deduction. 


653, HIGHWAY TRAFFIC CONTROL. Pyke Johnson, Pres- 
ident, Automotive Safety Foundation, reports that 
27 police officers completed the four-month course 
in police administration and traffic control of- 
fered by the Northwestern University Traffic Insti- 
tute and received certificates at graduation ex- 
ercises on June 13. Six state, fifteen municipal, 
and two county law enforcement agencies were repre- 
sented, as well as the police department of Chung- 
king, China. This class brings to 221 the number 
ef key officers who have been graduated from North- 
western since the institute's inception in 1936. 
These have come from 91 cities in the United States, 
and two in Canada; from 37 state departments, four 
county patrols, and from the Republic of Panama, 
the Canal Zone, Mexico, and China. Applications are 
now being accepted for the Fall course which will 
start September 10 and end January 26, 1946. 


654, TRAFFIC CONTROL ENGINEERING. T. M. Matson, 
Director of the Bureau of Highway Traffic of Yale 
University, announces the graduate training in 
traffic engineering will be resumed this Fall for 
the first time since Pearl Harbor. Ten fellowships, 
amounting to $1,400 each and providing for a full 
academic year of graduate study, have been made 
possible through a grant to the bureau from the 
Automotive Safety Foundation. Enrollments will 
be limited to 35 students meeting graduate training 
requirements. In addition to those having fellow- 
ships, the course is open to returning veterans 
under provisions of the G. I. Bill of Rights, and it 
is expected also that employees from city engineer- 
ing and state highway departments will enroll either 
at their own expense or with some financial support 
made possible through their employers. 
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655. GERMANTOWN REORGANIZATION. The Germantown 
Fire Insurance Company is in process of organization 
in Philadelphia as a stock company to take over the 
business of the Mutual Fire Insurance Company of 
Germantown. The new company will have a capital 
of 50,000 shares to be sold at $20 each with the 
policyholders of the Mutual Fire having the right 
to subscribe to the stock in the proportion of 
1/10th of a share for each $10 of deposit on per- 
petual policies in force May 11, 1944. Term pol- 
icyholders may subscribe to 1/10th of a share for 
each $1 of premiums paid on a term policy in force 
on the record date. It is reported that all stock 
not subscribed for by the policyholders of Mutual 
Fire will be held in a voting trust which will 
continue for ten years and the purpose of which is 
to continue the present management during that pe- 
riod. Established more than 100 years ago, the Mu- 
tual Fire Insurance Company of Germantown, reported 
total assets of $3,887,609 on December 31, 1944. 
The new company will have a capitalization of $1,- 
000,000, and a surplus of approximately $3,461,789. 


656. IDAHO COUNTERSIGNATURE. On June 29 the United 
States Circuit Court of Appeals for the 9th circuit 
reversed the judgment of the District Court of the 
United States for Idaho, Northern Division, holding 
for Travelers Insurance Company, and the Travelers 
Indemnity Company in an action brought by Eugene 
R. Ware claiming more than $90,000 in countersigna- 
ture commissions on policies written in connection 
with the defense project of the United States Navy 
at Farragut, Idaho. The case will probably go to 
the Supreme Court. 


657. C. OF C. OF U. S. A. The Chamber of Commerce 
of the United States of America, in recently adopt- 
ing a number of declarations of policy covering a 
wide range of economic subjects, included the fol- 
lowing relating to the business of insurance: "Pro- 
hibitions and restrictions against the operation of 
American insurance companies in foreign companies 
should be eliminated both at home and abroad. The 
Federal government should give consideration to 
this subject in the negotiation of reciprocal trade 
and other commercial treaties and the several states 
by appropriate legislation should make it possible 
for American insurance companies fully to provide 
all types of insurance coverage outside the conti- 
nental limits of the United States." With respect 
to life insurance the Chamber urged the adoption 
of "methods which will encourage thrift and which 
will assist people in providing for their own social 
security." 


658, CENTRAL MUTUAL ASSESSMENT. The action of the 
receiver of Central Mutual of Chicago in bringing 
individual action for the collection of assessments 
against 630 policyholders of the defunct organiza- 
tion has just about paralyzed the office of the 
Jackson County Circuit Court of Kansas City, where a 
stack of petitions, each an inch thick and totaling 
fifty-eight feet in height, was recently delivered 
by truck for service of the defendant. Under the new 
civil court procedure in Missourt, copies of the 
270-page petition with other legal documents must be 
filed on each defendant, whereas under the old code 
it would have been necessary merely to serve the 
first defendant with a writ and a copy of the petition 
and other defendants only with writs .of summons. 
The suits at Kansas City were filed by Dean Wood of 
the law firm of Howell, Jacobs and Howell. 


659, N.A.I.C. MEETING. The National Association of 
Insurance Commissioners announces that the mid- 
winter conference usually held in New York is being 
scheduled for Grand Rapids, Michigan, December 2 
to 5, with the Pantlind Hotel as headquarters. 


660, FORTIETH ANNIVERSARY. C. R. McCotter, Presi- 
dent, Grain Dealers National Mutual Fire Insurance 
Company of Indianapolis, recently completed forty 
years service with the company and was honored by 
his home office associates upon that occasion. Mr. 
McCotter, a cousin of the late C. A. McCotter, 
founder of the company, served the company for a 
number of years as a field man before becoming branch 
manager at Kansas City and later president upon 
the death of J. J. Fitzgerald, a few years ago. 
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HOW INSURANCE 
BECAME COMMERCE 


(Continued from page 7) 


lieve that there is the slightest war- 
rant of fact for that claim. There 
is no evidence that the White House 
had any hand whatsoever in the de- 
cision to launch this investigation 
and prosecution. Indeed the weight 
of the facts alone, as here related, is 
sufficient to refute this insinuation. 


Attorney General Biddle author- 
ized the investigation and prosecution 
of the fire insurance companies, agree- 
ing that the government had juris- 
diction to proceed under the federal 
anti-trust laws. He seemed to view 
the case as a routine Sherman Act 
matter, or at least one having no ex- 
traordinary features. 


In the interim between the confer- 
ence of Messrs. Biddle and McKit- 
trick, the latter, with Robert L. Hy- 
der, an Assistant Attorney General of 
Missouri, testified (March 9 and 10, 
1942) before the Special Committee 
en Small Business of the House of 
Representatives, concerning monopo- 
listic practices of fire insurance com- 
panies in Missouri and elsewhere. It 
was my privilege to conduct the ex- 
amination of these witnesses before 
that committee, which was under the 
chairmanship of Congressman Wright 
Patman of Texas, and included Rep- 
resentatives Bulwinkle of North Car- 
olina, Kelly of Illinois, Fitzgerald of 
Connecticut, Halleck of Indiana, 
Ploeser of Missouri, and Hall of 
New York. To prepare for the ex- 
amination, Manuel M. Gorman, also 
of the staff of the Anti-trust Divi- 
sion, and I spent several days with 
McKittrick and Hyder at Jefferson 
City, Missouri. 


Representative Walter C. Ploeser 
was a stock insurance agent himself, 
being president of Ploeser, Watts & 
Company, a St. Louis insurance firm. 
He was sharply critical of McKit- 
trick’s testimony. Because of the 
tenor of his examination, which elic- 
ited from McKittrick a plea for Fed- 
eral control of insurance as a pana- 
cea, I deemed it advisable to state 
for the record that, “The Department 
of Justice disclaims any interest in or 
advocacy of Federal regulation of the 
insurance business.” I did remark 
to representatives of the press pres- 
ent, that I thought anti-trust action 
might follow the hearings. 


eee 
III 


On June 25, 1942, I received an of- 
ficial letter from the Attorney Gen- 
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eral authorizing and directing me to 
commence prosecution under the Fed- 
eral anti-trust laws, in the Northern 
District of Georgia, against the 
South-Eastern Underwriters Associ- 
ation, its officers and members, and 
other persons unknown to the De- 
partment of Justice, and to conduct 
civil or criminal proceedings, or both, 
including grand jury proceedings. 
Originally, it was planned to institute 
the proceedings in the Western Dis- 
trict of Missouri, at Kansas City. 
That jurisdiction was selected in ex- 
pectation that the inquiry would be 
facilitated by access to the evidence 
in the Missouri State case, and the 
cooperation of McKittrick and his 
staff. However, when McKittrick 
agreed to lend the Department his 
assistant, Hyder, who had been with 
him throughout the Missouri litiga- 
tion and was thoroughly familiar 
with all the evidence, the decision was 
made to lay the venue elsewhere. 

The investigation, as originally 
planned, was to be nation-wide in 
scope, matching the far-flung activi- 
ties of the stock fire insurance com- 
panies themselves. Thus, it was jur- 
idically possible to lay the venue vir- 
tually at will. Chief among the fac- 
tors which influenced the choice of 
Atlanta in the Northern District of 
Georgia was the fact that the South- 
Eastern Underwriters Association, 
which has its headquarters in Atlanta, 
was said to be one of the most fla- 
grant offenders in monopolistic prac- 
tices of the four regional bodies. The 
largest number of complaints against 
the fire insurance trust had come 
from persons residing in the south- 
eastern states. Atlanta was conven- 
iently located, being well served by 
both rail and air transportation, so 
that witnesses and cqunsel would be 
placed at minimum disadvantages in 
this respect. 

About the first of July, 1942, Rob- 
ert L. Hyder joined the staff of the 
Anti-trust Division, having resigned 
as Assistant Attorney General of 
Missouri, with the full approbation of 
Attorney General McKittrick. Hyder 
was promptly sent to Atlanta, where 
the Anti-trust Division opened an 
office as headquarters of the Fire In- 
surance Investigation. He devoted 
his time largely to making an inform- 
al investigation and obtained much 
valuable evidence, some of which was 
subsequently presented to the grand 
jury. Hyder left the Department’s 
service, however, before the indict- 
ment was returned, to accept a com- 
mission in the United States Naval 
Reserve. 

Subpoenas duces tecum of the 
United States District Court for the 





Northern District of Georgia, Atlanta 
Division, requiring the production of 
records and other documents, were 
issued on July 31, 1942, and served 
on the following organizations of 
stock fire insurance companies: The 
National Board of Fire Underwrit- 
ers; Insurance Executives Associa- 
tion; Interstate Underwriters Board; 
National Automobile Underwriters 
Association; Board of _Fire Under- 
writers of the Pacific; Pacific Coast 
Uniformity Conference ; Western In- 
surance Bureau; Western Underwrit- 
ers Association; Eastern Underwrit- 
ers Association; Middle Department 
Rating Association; Stock Company 
Association and South-Eastern Un- 
derwriters Association. The sub- 
poenas were returnable before a grand 
jury of the court on October 5, 1942. 


Shortly after service of the sub- 
poenas had been effected, Mr. John 
T. Cahill, formerly United States 
District Attorney at New York City 
and then a member of the firm of 
Wright, Gordon, Zachry, Parlin & 
Cahill, of New York City, which had 
been retained by the fire insurance 
companies, called on me at my office 
in the Department of Justice Building 
at Washington. He reminded me of 
the Supreme Court decisions holding 
that insurance was not commerce and 
stated that his clients were willing 
and anxious for a judicial test of the 
constitutional basis of the Govern- 
ment’s power to proceed against in- 
surance companies under the Fed- 
eral anti-trust laws. I readily agreed 
with Mr. Cahill that there was a 
justiciable issue. He then proposed 
an amicable civil action as the vehicle 
for such a test. I replied that while 
the Department was not averse to 
testing the basis of its jurisdiction 
and, indeed, we were anticipating a 
contest, yet we had insufficient evi- 
dence at hand on which to draft a 
complaint ; that we had made no field 
investigations nor had we yet exam- 
ined the thousands of documents 
called for by the subpoenas. 


Mr. Cahill’s rejoinder was, I am 
sure, given in the utmost good faith. 
He offered to stipulate with the De- 
partment as to the facts on which the 
action would be erected. I had no 
choice but to decline this offer, be- 
cause as I told him, to have accepted 
would have placed the Department 
entirely at the mercy of the insurance 
companies. Without thorough inves- 


tigation and study of revelant docu- 
ments, we would have had no means 
of verifying the accuracy and com- 
pleteness of the facts to be stipulated. 
This, I assured him, was not intended 
to reflect upon the integrity of his 
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clients nor to belittle the generosity 
of his proposal, but was a position 
demanded both by Department policy 
and good common sense. Conse- 
quently (although purposely I did not 
close the door to further discussions 
looking to the institution of civil ac- 
tion), I told Mr. Cahill that we would 
proceed with the grand jury investi- 
gation and insist upon compliance 
with the subpoenas. 

Efforts were made by several high- 
ly-placed persons to persuade the De- 
partment to drop the investigation en- 
tirely but without effect. 


eee 
IV 


Shortly before the date fixed for 
the return of the subpoenas duces 
tecum, October 5th, 1942, we stipu- 
lated with counsel for the fire insur- 
ance company organizations for a 
continuance to November 2nd. The 
purpose of the extension was to al- 
low these attorneys additional time in 
which to prepare and file motions to 
quash the subpoenas. They informed 
us that they intended to challenge the 
jurisdiction of the court on the 
ground that the Supreme Court had 
held that the business of insurance 
was not commerce, and attack the 
language used in describing the docu- 
ments to be produced as too broad 
and vague.® 

The latter phase of the attack did 
not disturb us. The documents were 
necessarily described in broad terms 
which probably fell short of detailed 
particularity, but great latitude is per- 
mitted in such matters under deci- 
sions of the Supreme Court in Hale 
v. Henkel, 201 U.S. 43 (1906), 
Brown v. United States, 276 U.S. 134 
(1928) and other cases. The sub- 
poenas were drafted to: embrace as 
much material as possible since their 


9The motions to quash as subsequently filed, 
contained the following grounds: 

The issuance of said subpoena constitutes, 
and the enforcement thereof would constitute, 
an abuse of the process of this Court; 

This investigation has been publicly pro- 
claimed by the Government as aimed at de- 
termining whether fire insurance companies 
in the conduct of their business of fire insur- 
ance, have violated the Sherman Act, when 
they cannot have violated that Act in the con- 
duct of such business since under the repeated 
decisions of the Supreme Court of the United 
States the business of insurance is not com- 
merce; 

The language used in said subpoena pur- 
porting to set forth demands and specifications 
is so general and vague as to place upon mov- 
ant and this Court an undue burden, if not an 
impossible burden, to determine what would 
constitute compliance, and its issuance in such 
form is an abuse of process; 

Said subpoena is unreasonably burdensome 
and oppressive; 

Said subpoena is, and the enforcement there- 
of would be, in violation of the Fourth Amend- 
ment to the Constitution of the United States, 
in that it would constitute an unreasonable 
search and seizure; 

The enforcement of said subpoena would be 
in violation of the Fifth Amendment to the 
Constitution of the United States, in that it 
would constitute a deprivation of property 
without due process of law; 

The court is without jurisdiction in the 
premises. 
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scope could always be circumscribed. 

The challenge to the jurisdiction of 
the court based on the ground that the 
Supreme Court had repeatedly held 
that the business of insurance was not 
commerce did give us pause. The 
Supreme Court had clearly and ex- 
plicitly held in Blair v. United States, 
250 U.S. 272 (1919) that a witness 
summoned to testify before a Federal 
grand jury had no standing to ques- 
tion the jurisdiction of the court over 
the subject-matter of the investiga- 
tion. If the Court followed the au- 
thority of this case the attack would 
fail. But we could envision the Dis- 
trict Judge, the Honorable E. Mar- 
vin Underwood, when he had heard 
the argument, taking the position 
that the court had judicial knowl- 
edge of the decisions of the Supreme 
Court holding that insurance was not 
commerce. Should the Court have 
taken this position, he might have ig- 
nored the incapacity of the witnesses 
to challenge the jurisdiction and of 
his own motion ordered the subpoenas 
to be quashed. Such action of itself 
would not have impeded the Govern- 
ment’s case but for this: the Supreme 
Court had recently held, in Cobble- 
dick v. United States, 309 U. S. 323 
(1940) that, an order of a District 
Court denying a motion to quash a 
subpoena duces tecum directing a wit- 
ness to produce documents before a 
Federal grand jury was not a final 
decision and therefore could not be 
reviewed on appeal. 


It required no imagination to ap- 
prehend the predicament which might 
have fomented in a judicial caldron 
holding such a brew. If Judge Un- 
derwood should have reacted as we 
feared, a non-reviewable adjudication 
against the Government on the con- 
stitutional issue of jurisdiction, in the 
matter of the application of the Sher- 
man Act to the business of insurance, 
would have resulted. That adjudica- 
tion might well have given the stroke 
of death to the entire undertaking. 


We determined to avoid this con- 
tretemps, if possible. While we had 
been denied access to the documents 
on which we had hoped to build our 
case, yet we had made a thorough 
informal investigation and had ob- 
tained from other sources a number 
of documents of high evidentiary 
value. We decided to present these 
and other evidence to the grand jury 
and on that basis to seek an indict- 
ment. If we obtained an indictment, 
a demurrer attacking the jurisdiction 
on the ground that insurance was not 
commerce, would be welcomed. Un- 
der the Criminal Appeals Act’® an 


~ 10 18 U.S.C.A. No. 682; see also 28 U.S.C.A. 
No. 345. 
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adverse decision could be reviewed 
promptly by the Supreme Court it- 
self, thus avoiding the delay which 
would have been occasioned by an 
appeal to the intermediate tribunal, 
the Circuit Court of Appeals for the 
Fifth Circuit. 

The grand jury began its consider- 
ation of the evidence on October 19, 
1942. Hyder, Gorman, H. Donald 
Leatherwood and I comprised the 
staff of the Anti-trust Division in 
Atlanta at the time. We were ably 
assisted by J. Ellis Mundy, then Act- 
ing United States Attorney for the 
Northern District of Georgia. The 
proceedings of a Federal grand jury 
are cloaked in judicial secrecy, con- 
sequently I am not privileged to di- 
vulge the nature of the evidence pre- 
sented, nor to comment on anything 
which took place in the grand jury 
room. However, the membership of 
a grand jury is a matter of public 
record. The twenty-three grand jur- 
ors included citizens ranging from a 
director of the Atlanta Federal Re- 
serve Bank to a night watchman and 
a Negro preacher. There was also 
an Atlanta insurance man who ‘rep- 
resented, as agent, some of the com- 
panies under investigation. The grand 
jury was a truly representative cross- 
section of the citizenry of the Dis- 
trict. 


After it had heard a number of 
witnesses and received other evidence 
of a documentary nature, the grand 
jury was recessed on October 27, 
1942, to reconvene on November 20, 
1942. The recess was taken for the 
purpose of drafting an indictment. 
Work on the indictment was done in 
Washington, where staff consultations 
could be held and the facilities of the 
library and files of the Department 
of Justice were available. 


The indictment was returned on 
November 20, naming as defendants 
the South-Eastern Underwriters As- 
sociation, an unincorporated associa- 
tion composed of stock fire insurance 
companies doing business in Ala- 
bama, Florida, Georgia, North Caro- 
lina, South Carolina’ and Virginia; 
nearly two hundred stock fire insur- 
ance companies which were members 
of the South-Eastern Underwriters 
Association ;!! and twenty-seven indi- 
viduals who were officers or members 
of the executive committee of the 
South-Eastern Underwriters Associ- 
ation. 


The indictment was in two counts. 
Count I charged that the defendants 
conspired to fix and maintain rates 


110ne hundred sixteen of these were among 
the one hundred forty-two companies which it 
was charged contributed several hundred _ thou- 
sand dollars to bribe the Superintendent of Insur- 
ance of Missouri and others. 
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on fire insurance in restraint of inter- 
state trade and commerce described 
in the indictment and Count II 
charged that they conspired to monop- 
olize trade and commerce in fire in- 
surance in order to exclude others 
from engaging in the sale of fire in- 
surance in interstate commerce. 

Each count charged that the con- 
spiracy consisted of agreements 
among the defendants to sell insur- 
ance and to pay commissions to 
agents at rates fixed by the Associa- 
tion, and to withhold re-insurance fa- 
cilities from, and prevent access to 
such facilities by non-members of 
the Association. It was further 
charged that the defendants had 
threatened to refuse and actually re- 
fused to deal with any agency which 
represented companies not members 
of the Association, had agreed to dis- 
parage and had disparaged the serv- 
ices and facilities of such companies, 
and had threatened to boycott and 
withhold patronage from _ persons 
purchasing fire insurance from such 
companies. It was averred that the 
defendants had agreed to maintain 
and had maintained inspection and 
rating bureaus and local boards in 
order to police, strengthen and fur- 
ther the agreements and practices de- 
scribed. 

The indictment stated that stock 
fire insurance companies received 
about 85 per cent of the fire insurance 
premiums in the United States, and 
that in 1941, the defendants had re- 
ceived approximately 90 per cent of 
the amounts received by such com- 
panies in the six southeastern states. 
in 1941, in those states, the premium 
income of the _ stock companies 
amounted to $52,000,000.00,_ of 
which only $18,000,000.00 was paid 
out in losses. 

It was alleged that the defendants 
insured all kinds of properties, in- 
cluding industrial establishments, in- 
strumentalities of interstate com- 
merce, and goods carried in com- 
merce; that goods valued at billions 
of dollars were constantly moving 
in interstate commerce; and that fire 
insurance was essential in order to 
protect the shippers, consignees, ware- 
housemen and common carriers of 
these goods against loss. 

The operation of the business 
through local and general agents was 
described. It was alleged that the 
companies supervised these agents 
and maintained communications with 
them by mail, telegraph and _tele- 
phone; that the agents solicited and 
issued policies subject to the disap- 
proval of the companies, collected 
premiums and _ transmitted the 
amounts due to the companies and 
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reported losses; that in case of loss, 
the companies mailed to the agents 
checks or drafts for delivery to pol- 
icyholders. 

The states in which the defendants 
had their home offices were listed; 
ninety-three of the companies main- 
tained their home offices in New 
York; eighteen in Pennsylvania; six- 
teen in Connecticut ; ten in New Jer- 
sey; and the remainder in various 
other states, with only eighteen in the 
six southeastern states. Some of the 
defendant companies were organized 
to conduct a nation-wide business, 
and many did business in numerous 
states other than those containing 
their home offices. 


It was alleged that the six south- 
eastern states comprised the territory 
of the Association and that it main- 
tained inspection and rating bureaus 
in Alabama, Florida, Georgia, North 
Carolina and South Carolina. 

After the indictment was returned, 
the subpoenas duces tecum were with- 
drawn and since the issues raised by 
the motions to quash had then become 
moot, the court did not hear argu- 
ments thereon. 


V 


It was not known for several weeks 
whether the defendants would elect 
to stand trial or would file a demur- 
ter or motion to quash the indictment. 
The Justice Department hoped that 
they would choose the latter course. 
3ut we were apprehensive of a pos- 
sible legal maneuver which might 
have resulted in an unfortunate de- 
nouement. The defendants might 
have gone to trial on the indictment 
and at the close of the Government’s 
case moved the court'to enter a di- 
rected verdict of acquittal on the 
ground that since the Supreme Court 
had held that the business of insur- 
ance was not interstate commerce, the 
court lacked jurisdiction to enter 
judgment. This strategem, had it 
been employed successfully, would 
have placed the Government in vir- 
tually the same position in which it 
would have found itself had our ear- 
lier fears of an adverse ruling on the 
challenge of the subpoenas material- 
ized. In fact, it would have been 
more serious, for our evidence would 
then have been heard and the court’s 
ruling would have amounted to an 
adjudication, notwithstanding the 
weight of that evidence, that the de- 
fendants were not guilty. There 
would have been no appeal for the 
law makes no provision for an appeal 
by the Government from a judgment 
of acquittal in a criminal case. 





I have learned that such a course 
was strongly urged upon attorneys 
tor the defendants but was rejected 
primarily because many officials of 
the defendant companies feared the 
adverse effect which the publication 
at the trial of the evidence supporting 
the indictment might have upon their 
public standing and commercial re- 
lations. They probably assumed the 
Government knew everything about 
the conduct of their business and that 
it could and would prove all the 
charges of the indictment. 

Therefore, when on January 13, 
1943, the defendants filed a demur- 
rer to the indictment, we were greatly 
relieved. The grounds of the demur- 
rer were that the indictment did not 
state facts sufficient to constitute an 
offense against the United States; 
that the business of fire insurance was 
not commerce; and that the indict- 
ment was based upon an interpreta- 
tion and application of the Sherman 
Act which would violate the Fifth, 
Sixth and Tenth Amendments to the 
Constitution. 


The defendants, in their brief in 
support of the demurrer, argued that 
fire insurance was not commerce; 
that it was regulated solely by the 
states; that the indictment might be 
sustained only by holding that fire in- 
surance is commerce and thus super- 
seding state regulation, to the injury 
of the states, the fire insurance com- 
panies and the policyholders; and 
that the indictment did not state facts 
sufficient to constitute an offense un- 
der the Sherman Act. 

In its reply brief, the Government 
argued that Paul v. Virginia and the 
so-called insurance cases were not 
applicable; that factual history and 
universal usage sustained the conten- 
tion that insurance is commerce ; that 
the business of fire insurance is with- 
in the scope of the commerce clause 
and the Sherman Act; that the Tenth 
Amendment to the Constitution had 
no application to the case; that it did 
not follow that a holding that the 
business of fire insurance was em- 
braced by the Sherman Act would 
displace state regulation ; that the in- 
dictment was sufficient in law to 
charge an offense against the United 
States and satisfied the requirements 
of the Fifth and Sixth Amendments ; 
and that the court had jurisdiction of 
the subject matter of the indictment. 

The defendants filed a brief in re- 
buttal in which they argued that the 
Supreme Court had been presented 
with the very arguments urged by the 
Government and had nevertheless 


held that fire insurance was not com- 
merce; that Congress had accepted 
and approved the Supreme Court de- 











cisions that fire insurance was not 
commerce ; and that the Government 
was asking the court to overrule the 
Supreme Court, Congress and the 
States. 

In an exposition of this character, 
space will not permit a reproduction 
or even a synthesis of the legal argu- 
ments. Those who wish to probe 
these matters are referred to the 
briefs themselves. But I think it is 
worth mentioning that, in preparing 
the Government’s brief in the District 
Court, our study of historical mate- 
rial disclosed that the holding that 
insurance was commerce had never 
been wholly accepted either by the 
insurance fraternity or the bar. Two 
major assaults in this century were 
directed against it. The first was by 
President Theodore Roosevelt, who, 
in his messages to Congress of De- 
cember 6, 1904, and December 5, 
1905, urged that Congress legislate 
concerning interstate transactions in 
insurance ‘“‘as the insurance business 
has outgrown in magnitude the possi- 
bility of adequate state supervision.” 
These recommendations were sup- 
ported by the Committee on Insur- 
ance Law of the American Bar As- 
sociation which, in 1905 had taken a 
poll of the membership of the As- 
sociation in which 71% of the voters 
registered the belief that the business 
of insurance was commerce or indis- 
pensably related to commerce. The 
second attack was judicial, and has 
been referred to above. That was 
the case of the New York Life In- 
surance Company v. Deer Lodge 
County, supra, decided by the Su- 
preme Court in 1913. The appellant 
insurance company retained eminent 
counsel, including Dean _ Roscoe 
Pound of Harvard Law School, in 
its effort to upset the doctrine of 
Paul v. Virginia, but succeeded in- 
stead only in driving the nail in more 
securely. 

The demurrer was argued before 
Judge Underwood in Atlanta on May 
25, 1943. There had been differences 
of opinion in the Department of Jus- 
tice as to the complexion which the 
Government’s argument should 
sume. Some thought that since it 
would be to the Government’s advan- 
tage if the District Court sustained 
the demurrer, thereby opening the 
way to a direct appeal to the Supreme 
Court, we should not urge our case 
too strongly on Judge Underwood. I 
was opposed to such an approach, 
feeling in duty bound and in fairness 
to the Court that we must present 
our contentions with the utmost vigor 
and give. him the full benefit of our 
research and analysis. 


as- 
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Messrs. John T. Cahill of New 
York and Dan MacDougald of At- 
lanta, argued for the defendants 
while I presented the Government’s 
case, assisted by Mr. Gorman, who 
argued the procedural points. Judge 
Underwood was most courteous and 
fair, but he gave me several uncom- 
fortable moments during the argu- 
ment. By his questions from the 
bench, he revealed that he thought the 
Government’s case was defective in 
that there was no tangible commodity 
on which rates were fixed which was 
being transported or transmitted in in- 
terstate commerce. He did not seem 
to be impressed by my insistence that 
all of the things essential to the per- 
formance of a contract of insurance 
passed through the channels of inter- 
state commerce and that if the cus- 
tomary courses of interstate trans- 
portation and communication were 
unavailable, the business itself could 
not operate.!? 


Following the argument, we con- 
ferred with counsel for the defend- 
ants. The Justice Department had 
previously caused new _ subpoenas 
duces tecum to be served on the Na- 
tional Board of Fire Underwriters, 
the Cotton Insurance Association, and 
the Cotton Fire & Marine Underwrit- 
ers, requiring the production of cer- 
tain documents before a_ Federal 
Grand Jury of the Southern District 
of New York in New York City. Be- 
cause we so strongly believed that the 
public interest required that this mat- 
ter be brought before the court, this 
step, which was in the nature of a 
“hedge” against the possibility that 
we might lose in our attempt to estab- 
lish jurisdiction on the ground that 
the insurance business was in inter- 
state commerce, was an essential and 
logical one to take. We wished to be 
prepared against that contingency, to 
bring another case asserting jurisdic- 
tion on the ground that insurance 
coverage was essential to and thus 
“affected” the movement of goods 
and commodities in interstate com- 
merce. Cotton insurance, protecting 
the shipment of cotton in transit and 
without which no shipments are 
made, we thought to be a particularly 
good subject for such a test. Numer- 
ous others, such as petroleum prod- 
ucts, might also have been selected. 
The subpoena to the National Board 
was solely for the purpose of obtain- 
"_12But cf., Black, J., in the United States v. 
South-Eastern Underwriters Association, et al, 
supra, Note 1, at 546, 547 said: ‘“‘We may grant 
that a contract of insurance, considered as a 
thing apart from negotiation and execution, does 
not of itself constitute interstate commerce (citing 
case). But it does not follow from this that the 
Court is powerless to examine the entire trans- 
action, of which that contract is but a part in 


order to determine whether there may be a chain 
of events which becomes interstate commerce.” 
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ing information essential to the gen- 
eral inquiry. 

The attorneys for the insurance 
companies offered to produce the doc- 
uments for our examination at their 
offices in New York if we would 
withdraw the subpoenas without pub- 
licity. 

I accepted this proposal for the De- 
partment and subsequently my col- 
leagues and I made a thorough study 
of the material. The general public 
and the press were never informed 
that the documents had been pro- 
duced. 

Less than two weeks after the ar- 
gument in the District Court, the 
United States Circuit Court of Ap- 
peals for the Seventh Circuit, in the 
case of Polish National Alliance v. 
National Labor Relations Board, 136 
F, 2d, 175, ruled that where a large 
portion of a fraternal benefit associ- 
ation’s activities were in the nature of 
an insurance business and carried on 
by interstate communication, such 
business was “interstate commerce” 
within the power of Congress to reg- 
ulate. This decision was promptly 
called to Judge Underwood’s atten- 
tion because of its obvious bearing on 
the issues before him. 

Judge Underwood took the matter 
under advisement and on August 5, 
1943 handed down an opinion and or- 
der sustaining the demurrer upon the 
grounds that insurance was not com- 
merce and the court had no jurisdic- 
tion. He did not sustain the objec- 
tions to the indictment based on the 
Fifth, Sixth and Tenth Amendments. 


In his opinion, reported in 51 Fed- 
eral Supplement, 712, et seq., he ig- 
nored the Polish Alliance decision 
and followed the reasoning which he 
had disclosed on the bench during the 
argument. Judge Underwood said: 

Persons may be engaged in interstate 
commerce, yet, if the restraint or conspir- 
acy complained of is not itself a restraint 
or monopoly of interstate trade or com- 
merce, they may not be convicted of vio- 
lation of the Sherman Act. The fact that 
they may use the mails and instrumentali- 
ties of interstate commerce and communi- 
cation, and be subject to Federal regula- 
tions relating thereto, would not make ap- 
plicable the Sherman Act to intrastate 
commerce or to activities which were not 
commerce at all. 

The whole case, therefore, depends upon 
the question as to whether or not the busi- 
ness of insurance is interstate trade or 
commerce, and if so, whether the transac- 
tion alleged in the indictment constitutes 
interstate commerce. 

The Supreme Court has repeatedly held, 
during a period of 75 years, that the busi- 
ness of insurance is not commerce, either 
intrastate or interstate. 

They have done so unequivocably and un- 
ambiguously. 


While Judge Underwood conceded 
that “Under the extremely broad con- 
(Continued on page 20) 
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The Victory Farm Volunteer and Farm Cadet Victory Corps 


Accident Insurance 
By RALPH R. BOTTS 


AGRICULTURAL ECONOMIST, U. S. DEPARTMENT 
OF AGRICULTURE 


HIRTY-FOUR insurance com- 

panies offered the Victory 

Farm Volunteer personal acci- 
dent policy in 1944 and this policy 
was available in all States. One com- 
pany offered the Farm Cadet Victory 
Corps policy in New York State 
only. Both policies provided the same 
benefits in case of accidental injury— 
up to $250 for medical expenses and 
hospitalization, $500 in case of loss 
of life, and up to $1,000 for dismem- 
berments or loss of sight. Both pol- 
icies were paid for by the youth or 
his parent. 

The VFV policy covered the youth 
for 24 hours a day during the entire 
period of the policy and was sold for 
$1.50 a month or $4 for 3 months. 
The FCVC policy also covered the 
youth at work or at play, but it did 
so only while the youth was enrolled 
at a camp or in farm service. If he 
returned home he was not covered. 
The minimum charge was $2 for in- 
surance up to 2 months, with an addi- 
tional charge of 75 cents per month 
for each month in addition thereto. 


The Bureau of Agricultural Eco- 
nomics arranged through the Health 
and Accident Underwriters Confer- 
ence to pool the experience of the is- 
suing companies for their use and for 
use by interested governmental agen- 
cies. It was felt that the claim ex- 
perience might be valuable in deter- 
mining the causes of accidents to 
these relatively inexperienced work- 
ers and useful in safety educational 
work during the current year.’ A 
similar report was prepared covering 
the 1943 experience, but it was based 
upon fewer policies.* 

During 1944 one company made 
available the VF V policy on a short- 
term basis at schools where students 
were being trained in the handling of 
farm machinery preparatory to doing 
farm work in the summertime. The 
rates quoted were 25 cents a day or 
$1 a week. The number of such pol- 
icies issued was not reported by the 
company so this experience is not in- 
cluded along with that shown in the 
following tables. 

1The Children’s Bureau, U. S. Dept. of Labor, 
and the U. S. ce of Education are collaborat- 
ing with the Extension Service, U Dept. of 
Agriculture, in those phases of the emergency 
farm labor program that deal with the recruit- 
ment of city youth to work on farms. 

2“*Experience of 30 Reporting Companies with 
the Victory Farm Volunteer and Women’s Land 


Army Accident Policy in 1943,” issued March 
9, 1944, by the Bureau of Agricultural Economics, 


A Resume of the Experience of Twenty-One Re- 
porting Companies Offering the Coverage in 1944 


Table 1—Number of new and renewed VFV and FCVC accident policies written 


by 21 reporting companies in 1944, by States 








Sex of Insureds 











State Total 
Male Female 1Both Sexes Policies 
Number Number Number Number 

California —.__. cs OO 3 13 
Colerado =... Sih: Pee 22 39 
Coanscteut. .. ......., 9 51 
I tt a aie 1 27 
lena fob 0 22,737 2,755 
Op ES SER Se ee er 0 20 
[eee Lee, 5 16 
ee |, 4 12 
[See a 18 
OE Ea 0 10 
Mewssour Sele, 1 10 
ew. letey <3. 88 1 89 
New York — 54 1,472 L715 
Ohio : : as ae 13 81 
Pennsylvania Se Sees 8 53 
Washington __.. clhegeciecnatetieo aie = 146 154 
Ctiher Sake —_...__ —...__.... 5) 2 53 

Total 634 127 4,355 5,116 





1Sex could not be determined from the records kept in the case of those policies appearing in 


this column. ; 
2Group policies representing 23,865 man-days. 


Table 2——Number of new and renewed VFV and FCVC accident policies written 
by 21 reporting insurance companies in 1944, by term of policy and age of insured 

















Ages of Insureds 

Term Total 

of Under 14 14-17 18 Years Various Workers 

Policy Years Years and Over Ages Insured 

Number Number Number Number Number 
1 month 11 116 51 1 55 233 
2 months 11 37 1 1 747 796 
3 months 60 412 54 1 586 1,112 
4 months 1 90 90 
Various terms 2 148 148 
Group certificates 32,737 2,737 
Total policies 82 565 106 4,363 5,116 





1Most of these policies were FCVC policies issued in New York State. 
2One hundred forty-one of these policies were issued under a special agreement with a Boy 


Scout council in Washington State. 


83These policies, issued in Indiana, represent 23,865 man-days of work. 


Table 3—VFV and FCVC accident policies, 1944: Number of policies written, pre- 
mium income, claims paid, and ratio of claims paid to premium income, by type of 
policy, based on information supplied by 21 insurance companies 








Number of 


Ratio of 
Claims Paid 








Type of Policy Workers Premium Claims Paid to Premium 
Insured Income Income 
Number Dollars Dollars Per Cent 
Individual policies 2,379 6,326 13,010 47.6 
Group certificates 2,737 1,193 73 6.1 
Total or average 5,116 7,519 3,083 41.0 





1There were 10 


“open” claims at the time of this report. 


The companies estimate that these may 


require between $400 and $500 in additional payments. 


One company offered the VFV pol- 
icy at camps as group insurance at a 
“nickel-a-day” per worker. There 
were 2,737 VFV workers insured for 
a total of 23,865 working days, or 
an average of 8.7 days per certificate. 


Under this insurance it was necessary 
for camp leaders to keep records 
showing the names of boys who were 
insured each day, collect the premi- 
ums, and transmit them to the com- 
The experience with the pol- 


pany. 











icy appears to have been highly sat- 
isfactory to all concerned. In this in- 
stance an average of only 6 cents of 
each $1 premium was paid back in 
claims. If group insurance can be 
obtained, it is recommended for use 
at summer camps as the supervisors 
at these camps can keep the necessary 
records for the insurance company. 


A Boy Scout council in Washing- 
ton State made an arrangement with 
an insurance company whereby the 
latter agreed to cover their boys on 
an individual policy basis while actu- 
ally engaged in farm work. Under 
this arrangement 141 boys were in- 
sured for varying periods of time. 
The average premium paid was $1.73 
per policy. Although the claim ex- 
perience of this company cannot be 
segregated with respect to this par- 
ticular agreement, the company paid 
claims on all of its VFV_ business 
which averaged 28 cents for each $1 
collected as premiums. Organized 
groups desiring to obtain insurance 
for their memberships, regardless of 
whether all wish to obtain insurance 
for the same period of time, should 
bring the matter to the attention of a 
company which offers one of the spe- 
cial farm-service policies. An ar- 
rangement may be worked out for 
insurance to cover the particular sit- 
uation. 


Claims paid in 1944 in connection 
with all reported VFV and FCVC 
policies averaged 41.3 cents per $1 
collected as premiums. Payment of 
unsettled claims may increase the 
ratio of claims to as much as 47 per 
cent of premiums. Claims in 1943 
amounted to only 15.3 cents per pre- 
mium dollar. The average cost per 
claim paid was $35.85 in 1944, as 
compared with $12.61 in 1943. Claims 
paid during 1944 include one death 
benefit on a 14-year-old boy—involv- 
ing a tractor—and the irrecoverable 
loss of sight in one eye of a 15-year- 
old youth. There were approximately 
14 accidents of various severities per 
1,000 policy months in 1944, as com- 
pared with 13 for 1943.4 


Plans for 1945 


It is expected that the VFV policy 
will be offered again in 1945 at the 
same rates that were in effect in 1944 
—$1.50 per month or $4 for 3 months 
and that a supply of application 
forms will be furnished to State 
Farm Labor Supervisors. 


In New York State all youth who 
accept transportation aid or camp 
services involving the use of public 

(Continued on page 24) 

4Man-days of work in connection with group 
policies were converted to policy months by using 
26 workdays as one policy month. The 10 un- 


settled claims are included in computing accident 
frequency for 1944. 
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Court Denies Dividend Control 


N no uncertain terms the Texas 
Court of Civil Appeals, Third 
Supreme Judicial District at 
Austin, has denied the right of the 
Board of Insurance Commissioners 
to control dividends except as they 
affect the company’s solvency or the 
premium rates fixed by the Board. 

Texas Employers’ Insurance Asso- 
ciation had sued to enjoin the en- 
forcement of an order of the Board 
of Insurance Commissioners dated 
October 18, 1944, on the ground that 
it exceeded the powers of the Board. 
After extended hearing the District 
Court of Travis County granted a 
temporary injunction with certain 
limitations. The Board appealed but 
the judgment of the trial court was 
affirmed by the Court of Civil Ap- 
peals in an opinion issued June 27, 
1945. 

The order which was challenged by 
the suit was very broad. It required 
the Board’s approval of all dividend 
plans of a participating carrier before 
payment of dividends or use of such 
plans in the solicitation or writing of 
workmen’s compensation insurance ; 
it withdrew approval of all partici- 
pating provisions previously passed 
on by the Board; use of any plan, 
contract or resolution affecting work- 
men’s compensation as to rate, pre- 
mium, classification, dividend or cov- 
erage was prohibited unless specifi- 
cally approved by the Board. The 
order also prohibited the use of all 
‘‘stop-loss” plans and any “‘cost-plus” 
pians not approved by the Board. 

As to the portion of the challenged 
order dealing with dividends, the 
court commented : 


“ 


. a careful reading of these para- 
graphs manifest an effort of the Board 
to control dividends in complete detail 
in advance on the ground that distribu- 
tion of such dividends may affect direct- 
ly or indirectly the premium rate; and to 
forbid the writing of any compensation 
insurance by a participating company or 
association unless and until such divi- 
dend plan has been submitted to and 
approved by the Board. And this, with- 
out setting forth in the order any stand- 
ard by which the Board is to be guided 
in either approving or disapproving the 
conditions on which such company or 
association may be permitted to write 
workmen’s compensation insurance.” 


The court held that the Board had 
power to require information relating 
to classification of hazards, but the 
information as to dividends required 
by the order had no bearing on such 
classifications. Instead, according to 
the interpretation of the court, it in- 
cluded distribution of policyholders 
into groups based upon premium and 
loss experience, a power expressly 


granted to the Association by law. 
The court continued : 


“The information as to dividends re- 
quired by the order, having no bearing 
either on the classifications of hazards, 
the premium rate to be fixed by the 
Board, nor the form of policy which the 
Board must prescribe; but relating only 
to a matter vested in the association by 
law, except in so far as such dividends 
may affect solvency and adequate re- 
serves and surplus, the Board was with- 
out power to control it; and certainly 
without power to forbid, in effect, the 


association to do business unless the 
unauthorized information were _ fur- 
nished.” 

The court recognized that the 


Board had authority to classify haz- 
ards, fix premium rates, prescribe 
policy forms, require insurers to 
maintain solvency, protect reserves 
and surplus, enforce generally the 
insurance laws of the state and secure 
all information authorized by law and 
necessary to that end. Said the court: 


“These powers are expressly recog- 
nized and preserved in the trial court’s 
order. But under the guise of so doing, 
it is not authorized to invade internal 
affairs of an insurer, and deny to it the 
exercise of rights expressly given by 
law to such insurer; and which are not 
essential to the exercise by such Board 
of the powers granted to it.” 


Acknowledging that if the divi- 
dends distributed affected the premi- 
um rate, the power to control them 
could be asserted by the Board, the 
court went on to say: 


“But, as above stated, such is not the 
case. The power and duty to fix the 
rate is, under the law, the exclusive func- 
tion of the Board. What can be saved 
to the policyholder by the insurer within 
that premium rate, so long as the in- 
surer meets all the requirements of the 
law, is essentially a function of manage- 
ment of. the insurer. While efficient and 
economic management may _ increase 
such savings, and by returning it 
through dividends to the policyholder, 
reduce the ultimate cost to him of his 
insurance, the Board’s power of con- 
trol thereof in such a case would be by 
reducing the premium rate fixed by it,— 
that is, the original cost to the policy- 
holder—not by penalizing nor interfer- 
ing with the amount nor distribution of 
savings made by an insurance carrier 
within the rate through efficient manage- 
ment in reducing losses and costs of 
operation. Since admittedly the Board 
cannot control the distribution of divi- 
dends, and so long as such distribution 
does not affect the premium rate, the 
solvency of the carrier, the adequacy of 
reserves and surplus, nor the ability of 
the carrier to pay all claims and carry 
its policies to termination, the Board 
has no power to prevent discrimination 
in dividend payments to policyholders, 
if such discrimination should exist; that 
being a matter which the policyholders 
themselves could prevent through appro- 
priate action within the association or 
against its directors.” 


(Continued on page 24) 
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HOW INSURANCE 
BECAME COMMERCE 


(Continued from page 17) 
struction of the words ‘interstate 
commerce’ by the Supreme Court 
which has been so ably presented by 
counsel for the Government, it is 
difficult to conceive how the business 
of insurance could be interstate trade 
and yet not be interstate commerce , 
yet, he concluded that: 

The conspiracies charged in the indict- 
ment are not conspiracies in restraint of 
or to monopolize interstate trade or com- 
merce. 

He added, very humanly and un- 
derstandingly for a District Judge 
confronted by a frontal attack upon 
long-standing judicial precedents : 

Counsel for the Government concede that 
in the numerous decisions cited the Su- 
preme Court has held that the business of 
insurance is not commerce, yet, strangely 
enough, ask this Court to rule directly to 
the contrary. Of course the Supreme Court 
decisions must be followed by this Court 


If there is to be any overruling of the 
long line of clear and thoroughly consid- 
ered decisions of the Supreme Court, ac- 
quiesced in for seventy-five years by Con- 
gress and administrative agencies, it will 
have to be done by the Supreme Court it- 
self, or by Congress. 

Under the Criminal Appeals Act 
the Government was allowed thirty 
days from the date of the entry of 
the judgment of the District Court 
to perfect its appeal to the Supreme 
Court. The Criminal Appeals Act 
permits a direct review by the Su- 
preme Court from a final judgment 
of the District Court, where the de- 
cision is adverse to the United States, 
on a demurrer to an_ indictment, 
where such decision is based upon the 
invalidity or construction of the stat- 
ute upon which the indictment is 
founded. It was therefore necessary 
to perfect the appeal by September 
4, 1943. 

Contrary to what some may have 
assumed, although the way was open, 
it was by no means certain that an 
appeal would be taken. There were 
some members of the Department’s 
legal staff who were either opposed 
to or lacked enthusiasm for such an 
undertaking. Under Departmental 
procedure, decisions in such cases are 
made by the Solicitor General, usu- 
ally upon the recommendation of the 
Assistant Attorney General in charge 
of the case. At this time Tom C. 
Clark was Assistant Attorney Gen- 
eral in charge of the Anti-trust Divi- 
sion, having succeeded Thurman 
Arnold upon the latter’s appointment 
to the Court of Appeals of the Dis- 
trict of Columbia. However, after 
thorough discussion by members of 
the staff, Clark addressed a memo- 


13Now Attorney General. 
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randum to the Solicitor General on 
August 17 recommending that an ap- 
peal be taken. 

The Solicitor General, after con- 
sultation with members of his staff, 
in which the objection that there had 
heen no factual record built to aid 
the Supreme Court in its study of the 
case was considered and rejected, au- 
thorized an appeal. The date was 
August 23, 1943. Accordingly, the 
appeal papers were filed in the Su- 


preme Court, which in due course 
noted probable jurisdiction. 
e @ ® 
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During the interim between the de- 
cision of the District Court and the 
filing of the appeal, rumors of what 
one editor termed “a second front” 
by the defendant insurance companies 
were heard. It was soon apparent 
that there was solid foundation for 
those rumors for on September 20 
and 21, 1943, identical bills'* to ex- 
empt the business of insurance and 
acts done in the course of that busi- 
ness completely from the application 
of the Sherman and Clayton Acts 
were introduced in the House and 
Senate. These bills were first known 
as the Walter-Hancock bills and the 
Bailey-Van Nuys bill, respectively, 
but, after the death of Senator Van 
Nuys, were generally referred to in 
the singular as the Bailey-Walter bill. 

The bills were introduced at the 
instance of the stock fire insurance 
companies, representatives of which 
had unsuccessfully urged several 
members of Congress, including Sen- 
ators Wheeler of Montana and O’Ma- 
honey of Wyoming, to introduce leg- 
islation to protect the companies 
against the anti-trust prosecution. The 
purposes of the bill were first, to se- 
cure complete exemption of the entire 
business of insurance from the Fed- 
eral anti-trust laws; and, second, to 
oust the Supreme Court from juris- 
diction to entertain the pending ap- 
peal in the South-Eastern Underwrit- 
ers case. That the bill was drawn 
with the latter objective was admitted 
by Representative Hatton Sumners, 
Chairman of the Judiciary Commit- 
tee of the House, who was one of its 
principal sponsors. On November 3, 
1943, at the joint hearing before the 
Sub-Committees on Judiciary on HR- 
3270 and its companion measures, 
Mr. Sumners referred to the case of 
Hollingsworth v. Virginia, 3 Dallas 
378 (1798) in which the Supreme 
Court held that the effect of the adop- 
tion of the Eleventh Amendment was 
to deprive it immediately of the pow- 
er to consider a pending case brought 
_ 14HR-3269-3270 and S-1362, 78th Cong. 1st 


Sess. 





against the State of Virginia by Hol- 
lingsworth, a citizen of another state. 
Mr. Sumners, referring to the bill, 
said: 

The language is almost identical with the 
language of the 11th Améndment to the 
Constitution, and the Supreme Court in 
that case (Hollingsworh v. Virginia) held 
that the effect of it was to control the de- 
termination of the Supreme Court with 
reference to a pending case. 

Indeed, it is apparent from deci- 
sions of the Supreme Court itself in 
many other cases that HR-3270, if it 
had been enacted in the form and 
language reported by the House Ju- 
diciary Committee on November 3, 
1943, would have precluded the Su- 
preme Court from deciding the issue 
raised by the appeal in the South- 
Eastern Underwriters case of the ap- 
plicability to the fire insurance busi- 
ness of the Sherman Anti-trust Act. 

The sub-committees of both the 
Senate and House Judiciary Commit- 
tees appointed to consider the bills 
were heavily weighted with members 
who were their ardent supporters. 
Members of both Houses of Congress 
were deluged with appeals in the 
form of letters and pamphlets from 
executives and agents of fire insur- 
ance companies in every state and in 
virtually every city, town and hamlet 
where there were agents of stock fire 
insurance companies. They also re- 
ceived many resolutions from organ- 
ized groups of such persons urging 
the passage of the bills. In some in- 
stances, the language used by corre- 
spondents was substantially identical, 
suggesting that such appeals resulted 
from a well organized and carefully 
inspired campaign. 

The number of letters received by 
members of Congress from oppon- 
ents of the bills was negligible, a fact 
which is readily understood when one 
realizes that the press generally ig- 
nored the bill and that the public, 
lacking organized stimulus, is usually 
apathetic in such cases. 

However, a number of widely 
known editors and columnists op- 
posed this legislation. The Post-Dis- 
patch and the Star-Times of St. 
Louis, the Philadelphia Record, the 
Louisville Courier-Journal, P. M., 
the Chicago Sun, and the Raleigh 
News & Observer were outstanding, 
particularly in the constant drumfire 
of their editorial columns. The 
noted cartoonist, Fitzpatrick, of the 
Post-Distatch, drew several search- 
ing and caustic cartoons. Sam O'Neal 
of the Chicago Sun and Nathan Rob- 
ertson of P. M., wrote a series of ar- 
ticles while Drew Pearson was the 


first to give the story nation-wide 
publicity in his column, Washington 
Merry-Go-Round. 
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Attorney General Biddle testified 
before the joint sub-committees in op- 
position to the bills as did a number 
of others, including Assistant Attor- 
ney General Wendell Berge, who had 
succeeded Tom Clark in charge of 
the Anti-trust Division, and Attorney 
General McKittrick of Missouri. 
Virtually the only witness besides 
members of Congress who testified in 
support of the bills was Edward L. 
Williams, president of the Insurance 
Executives Association, a former 
member of the New York firm which 
represented the defendants in the 
South-Eastern Underwriters case. 

Despite the opposition of the At- 
torney General, it was apparent that 
there was substantial congressional 
support of the bills. The strategy of 
the sponsors was to rush the bills to 
speedy enactment before the Supreme 
Court could hear arguments in the 
case. There are some who believed 
that this strategy would have suc- 
ceeded had it not been for the oppo- 
sition of Senator Joseph C. O’Ma- 
honey, of Wyoming, who, virtually 
unaided, succeeded by shrewd Fabian 
tactics in delaying action on the bill. 
Others held to the view that passage 
of the bill by the Senate was doubt- 
ful once debate was commenced. The 
majority view seemed to be that even 
if the bill had passed Congress it 
would not have been approved by the 
President. 

The bill was passed by the House 
on June 22, 1944 by a vote of 283 
to 54. But this was approximately 
three weeks after the decision of the 
Supreme Court in the South-Eastern 
Underwriters case. Once the court 
had heard arguments and had taken 
the case for consideration and deci- 
sion, the sponsors of the Bailey-Wal- 
ter bill seemed reluctant to urge its 
enactment but as soon as the court 
had announced its decision, this in- 
hibition was removed. 

I do not deem it appropriate to dis- 
cuss the Bailey-Walter bill in further 
detail. The episode is included be- 
cause of its relation to the litigation 
against which it juxtaposed. Those 
interested in studying the legislative 
history will find ample material in 
the Congressional Record, in the 
printed transcripts of the hearings 
before the joint sub-committees, and 
in the several printed reports of both 
the Senate and House Juidiciary 
Committees. 

The Bailey-Walter bill was never 
enacted. It died with the sine die ad- 
journment of the 78th Congress. 
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The importance of the case, the 

public interest manifested in it, as 
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well as the possibility that the deci- 
sion might become one of the impor- 
tant land-marks of constitutional law, 
induced Attorney General Biddle to 
present the arguments of the Govern- 
ment before the Supreme Court. It 
is seldom that an Attorney General 
personally appears for the Govern- 
ment before the Supreme Court. To 
the best of my information, Homer 
Cummings appeared but once, in the 
celebrated Gold Clause case; Frank 
Murphy not at all; Robert H. Jack- 
son, twice; and Biddle on only one 
other occasion, that of the summary 
appeal in the matter of the trial by a 
military commission of the eight Ger- 
man saboteurs. 


The court granted permission to 
the attorneys general of thirty-five 
states to file briefs as amici curiae, 
urging the affirmance of the decision 
of the District Court. The Attorney 
General of Georgia, T. Grady Head, 
prepared the brief which was filed on 
behalf of the States of Alabama, 
Arizona, Arkansas, Colorado, Con- 
necticut, Delaware, Florida, Georgia, 
Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Minne- 
sota, Mississippi, Nebraska, Nevada, 
New Hampshire, New Jersey, New 
Mexico, New York, North Dakota, 
Ohio, Oregon, Pennsylvania, South 
Dakota, Tennessee, Utah, Vermont, 
Washington, Wisconsin and West 
Virginia. The Commonwealth of 
Virginia did not join in this brief but 
filed a separate brief. 

While no oppertunity was sought 
by the State Attorneys General to 
participate in the oral argument, the 
court did grant permission to the 
Chairman of the House Judiciary 
Committee, Representative Hatton 
Sumners, to argue for thirty minutes 
as amicus curiae. When this fact be- 
came known, Senator O’Mahoney 
and Representative Charles M. La- 
Follette of Indiana, who had been 
active in opposing the Bailey-Walter 
bill in the House, sought time from 
the Chief Justice to appear as amici 
curiae and present the opposition 
views. The Chief Justice then real- 
ized that, if in fairness he had granted 
their requests, it would have resulted 
in shifting a legislative debate to the 
forum of the Supreme Court. The 
court thereupon rescinded its permis- 
sion to Mr. Sumners. 


The Supreme Court heard the ar- 
guments of counsel on January 11, 
1944. Messrs. Cahill and MacDoug- 
ald appeared for the appellees. It 
also heard on that and the following 
day the arguments in a companion 
case, that of Polish National Alliance 
v. National Labor Relations Board, 
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on writ of certiorari to the Seventh 
Circuit Court of Appeals, in which 
the Attorney General also appeared 
for the Government. 

In their arguments, counsel for the 
fire insurance companies and for the 
Polish National Alliance virtually 
abandoned the constitutional issue, 
contending rather that Congress was 
aware of the decisions that the insur- 
ance business was not in commerce 
when it enacted the Sherman and Na- 
tional Labor Relations Acts and 
therefore did not intend those laws 
to embrace insurance companies. In 
rebuttal, the Attorney General in- 
sisted that, although members of Con- 
gress might be presumed to have been 
aware of those decisions, the lan- 
guage and legislative history of the 
two acts proved that Congress in- 
tended to use its full power under 
the commerce clause and did not leg- 
islate so as to prevent their expanded 
application if called for by economic 
development and judicial construc- 
tion. 

Almost five months elapsed be- 
tween the argument and the announce- 
ment of the court’s decision. On 
June 5, 1944, the Supreme Court, 
speaking through Mr. Justice Black, 
reversed the decision of the District 
Court and held?® that a fire insurance 
company which conducts a substan- 
tial part of its business transactions 
across state lines is engaged in inter- 
state commerce and subject to regula- 
tion by Congress under the commerce 
clause; and that a conspiracy to re- 
strain interstate trade in commerce by 
fixing and maintaining arbitrary and 
non-competitive premium rates on fire 
and allied lines of insurance, and a 
conspiracy to monopolize interstate 
trade and commerce in such lines of 
insurance were violations of the Sher- 
man Act. 

The decision in the Polish Alliance 
case 18 was announced on the same 
day. The court held, in effect, that 
the commercial activities of a life in- 
surance company affected commerce 
within the meaning of the National 
Labor Relations Act and that the ap- 
plication of this act to the activi- 
ties of a life insurance company was 
a valid exercise of the power of Con- 
gress under the commerce clause. 

The decision in the Polish Alliance 
case was by a unanimous court, al- 
though Mr. Justice Roberts did not 
participate. The decision in the 
South - Eastern Underwriters case 
found Justices Douglas, Murphy and 
Rutledge, with Justice Black, com- 
prising the majority, as two members 
of the court, Justices Roberts and 
~ 15Supra, Note 1, in 322 U.S. 533. 

16 322 U.S. 643. 
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Reed did not participate. Chief Jus- 
tice Stone dissented, as did Justice 
Frankfurter,’ while Justice Jackson 
dissented in part. 


The latter’s opinion has been wide- 
ly discussed and differing construc- 
tions have been placed upon its lan- 
guage. Careful analysis of the views 
which he enunciated clearly indicates 
that Mr. Justice Jackson should be 
considered as having aligned himself 
with the majority in his approach to 
the basic issue of this case, for he 
said : 

I am unable to make any satisfactory 
distinction between insurance business as 
now conducted and other transactions that 
are held to constitute interstate commerce. 
Were we considering the question for the 
first time and writing upon a clean slate, I 
would have no misgivings about holding 
that insurance business is commerce and 
where conducted across state lines is inter- 
state commerce, and therefore that con- 
gressional power to regulate prevails over 
that of the states.17 

Justice Jackson did not differ with 
the Court on its reasoning in the fun- 
damental issue. But he felt that the 
Court need not and ought not to over- 
rule its decisions that insurance is not 
commerce, even though those deci- 
sions were predicated of a legal fic- 
tion, so long as Congress continued 
to acquiesce in the “doctrinal status” 
established by those decisions. He 
would have passed the responsibility 
for upsetting precedent to Congress, 
whose action in this respect, if taken, 
he would have had the Court support. 
Thus, he said: 

Any enactment by Congress either of 
partial or comprehensive regulation of the 
insurance business would come to us with 
the most forceful presumption of consti- 
tutional validity. The fiction that insurance 
is not commerce could not be sustained 
against such a presumption, for resort to 
the facts would support the presumption in 
favor of this congressional action. The 
fiction therefore must yield to congressional 
action and continue only at the sufferance 
of Congress.18 

He also felt that Congress could 
reach the business of insurance with- 
out requiring a change in the doctrine 
that insurance is not commerce by 
basing its enactments on its power 
under the commerce clause to pro- 
hibit “any acts in the pursuit of the 
insurance business which  substan- 
tially affect or unduly burden or re- 
strain interstate commerce.” In his 
view, the anti-trust laws should have 
been construed to reach the business 
of insurance only under that power. 

A petition for rehearing was filed 
by the appellees but was denied by 
the court. 


The fundamental principle having 
been established, on the eve of his 

17Supra, Note 1 at pages 585, 586. 

18Supra, Note 1 at page 588. 
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retirement as Attorney General, Mr. 
Biddle directed the dismissal of the 
indictment. A nolle prosequi was en- 
tered by the United States Attorney 
at Atlanta on June 26, 1945. Ina 
statement announcing this action, the 
Attorney General said that he had 
done so “because of legislation re- 
cently enacted by Congress granting 
a limited exemption from the Sher- 
man Act for the business of insurance 
until January 1, 1948. * * * In view 
of the purpose of Congress to pro- 
vide a limited moratorium period for 
the business of insurance from opera- 
tion of the Sherman Act and to pro- 
vide the states with an opportunity 
to enact regulatory legislation consist- 
ent with the purposes of the Sherman 
Act,” Mr. Biddle continued, “the De- 
partment of Justice will not prose- 
cute insurance companies for past vi- 
olations of the anti-trust laws unless 
such activities are continuing and are 
not within the present limited exemp- 
tion.” 
ee @ @® 


VIII 


The legislation referred to by Mr. 
3iddle is the Insurance Moratorium 
Act,!® which, while a derivative of 
the Bailey-Walter bill, differs mate- 
rially from that proposal. The Insur- 
ance Moratorium Act became law 
with its approval by President Roose- 
velt on March 9, 1945. It was the 
result of a legislative proposal origi- 
nally submitted by the National As- 
sociation of Insurance Commission- 
ers. In distinction to the Bailey- 
Walter bill, which was sponsored by 
the stock fire insurance companies 
only, this bill had the endorsement of 
virtually the entire insurance frater- 
nity. Its scope and purpose are best 
stated in the words of President 
Roosevelt himself : 


I have given my approval to S.340, the 
insurance bill, which passed the Congress 
last week. This bill grants the insurance 
business a moratorium from the applica- 
tion of the anti-trust laws and certain re- 
lated statutes, except for agreements to 
boycott, coercion or intimidation, or acts 
of boycott, coercion, or intimidation, until 
January 1, 1948. The purpose of this mor- 
atorium period is to permit the States to 
make necessary readjustments in their laws 
with respect to insurance in order to bring 
them into conformity with the decision of 
the Supreme Court in the South-Eastern 
Underwriters Association case. After the 
moratorium period, the anti-trust laws and 
certain related statutes will be applicable 
in full force and effect to the business of 
insurance except to the extent that the 
States have assumed the responsibility, and 
are effectively performing that responsi- 
bility, for the regulation of whatever aspect 
of the insurance business may be involved. 
It is clear from the legislative history and 
the language of this Act, that the Congress 
intended no grant of immunity for monop- 


19Supra, Note 2. 





oly or for boycott, coercion or intimidation. 
Congress did not intend to permit private 
rate fixing, which the Anti-trust Act for- 
bids, but was willing to permit actual regu- 
lation of rates by affirmative action of the 
States. The Bill is eminently fair to the 
States. It provides an opportunity for the 
orderly correction of abuses which have ex- 
isted in the insurance business and pre- 
serves the right of the States to regulate 
in a manner consonant with the Supreme 
Court’s interpretation of the anti-trust laws. 

The action of Congress in passing 
this law signifies its acquiescence in 
the decision of the Supreme Court in 
the South-Eastern Underwriters case, 
as the basis of the legislation is the 
recognition and affirmation by Con- 
gress of its power under the com- 
merce clause to regulate interstate 
commerce in insurance. Thus at long 
last the legislative, executive and ju- 
dicial branches of the Federal govern- 
ment are in agreement that insurance 
is commerce and the unrealistic fic- 
tion established in Paul v. Virginia 
is but a historical memory. 


I am sensible of the honor and 
privilege that were mine, as a law en- 
forcement official of the United 
States government, in being permitted 
to play a part in this significant legal 
drama. The investigation, the in- 
dictment, and the decision itself all 
have been criticized and denounced. 
Some exprobation may have been de- 
served. But I am confident that bene- 
fits will flow to all whose lives, prop- 
erty, or affairs are touched by the 
great national, or international, insti- 
tution of insurance from the official 
recognition that this industry, served 
by and serving millions, is now en- 
titled to take its true place. By the 
side of hundreds of other trades and 
industries, it will go forward in the 
American way, sharing with them the 
discipline and the protection of the 
commerce clause of the United States 
Constitution. 
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No Rating Legislation in 


FFORTS to bring some sem- 
E blance of order into the con- 

fused California rating situa- 
tion ended midway in the 1945 
session at Sacramento by an agreed 
withdrawal of all rating bills which 
had been proposed. There were five 
of these measures, some of them 
bona fide attempts to provide a sys- 
tem of rate regulation for general 
purposes of the public good and some 
improvised to take care of imminent 
needs in relation to the Paul v. Vir- 
ginia decision. 

During the month of January the 
insurance industry was in a state of 
hesitation while awaiting the final 
draft of the bill in preparation by the 
California Department. For one rea- 
son and another this did not appear 
until very close to the deadline. The 
result was a hurried throwing in of 
other bills to hold a “spot” in the sub- 
sequent general session. 


The Commissioner’s bill had been 
very much streamlined since the or- 
iginal proposals of the department. 
However, it still attempted to include 
both fire and casualty insurance un- 
der current provisions. 


Previously the stock and mutual 
casualty companies had achieved a 
small miracle in agreeing on a model 
casualty bill, the details are familiar. 


The stock fire bill was a measure 
patterned after the drastically con- 
troversial bills introduced in Montana 
and other western states. It went 
all out for dividend regulation, pref- 
erential bureaus and contained phrases 
open to much argument as to actual 
meaning. 

The mutual fire bill was simple 
in its provisions and sought no spe- 
cial advantages. It conformed gen- 
erally to the well established and sat- 
isfactory. practices in the major states 
at present regulated. 

Revolutionary was the measure 
which became known as the “South- 
ern California Bill,’ sponsored by a 
number of independent casualty com- 
panies although all forms of insur- 
ance were covered except life. This 
began by providing procedures for 
forming bureaus, and stipulating ‘cer- 
tain regulatory powers of the Com- 
missioner. The departure from prec- 
edent came in the last few paragraphs 
which specifically exempted compan- 
ies which do not enter into combina- 
tion for rate making purposes. 

This, of course, greatly disturbed 
the bureau companies and brought up 
the question of whether bureau set- 
ups would find it possible to continue 
if the bill were passed. Because the 
independents were known to have 
formidable political power, the situa- 
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tion became very hectic for a period 
of many weeks. A special meeting 
of the previously appointed assembly 
interim committee on insurance was 
held in Los Angeles during February. 
Its session ran for five days and tes- 
timony, under oath, was given by the 
Commissioner and representatives of 
each of the sponsors of the other rat- 
ing bills. At one moment there seemed 
to be a prospect of all combining on 
a compromise to be incorporated into 
the Commissioner’s bill, but this 
evaporated when the independents 
finally announced that they could not 
go along with any idea of regulation 
of their particular methods. 


The controversy moved to the sec- 
ond period of the legislature, begin- 
ning in March. Further efforts to 
come to an agreement only produced 
more friction. It became evident that 
the independent bill might be passed, 
but if so the Governor who was sol- 
idly behind the Commissioner, Garri- 
son, would wield his veto power. 


Meantime, Congress was in the act 
of passing Public Act No. 15, one 
effect of which was to give the states 
a moratorium until January 1, 1948. 
Whereupon all parties finally decided 
after negotiation with each other that 
the better part of valor was to wait 
until the 1947 session. 
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COURT DENIES 
DIVIDEND CONTROL 


(Continued from page 19) 

As to “stop-loss” plans, the court 
expressed itself as unable to find, in 
the statutes defining the powers of 
the Board, any authority, express or 
implied, to forbid or regulate rein- 
surance by the primary carrier. Fur- 
thermore, the court said it was left 
“entirely at sea” as to what types of 
“stop-loss” plans affect the premium 
and what types do not; no standard 
was either fixed or ascertainable ; the 
prohibiting order was too indefinite 
and uncertain to be enforceable. 
Even, said the court, if it were con- 
ceded that such plans affected pre- 
mium indirectly 

a such effect would be a matter 
which the Board should take into con- 
sideration in fixing in advance the pre- 
mium rate; and gives no authority to 
the Board to interfere with the legally 
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authorized manner in which such insurer 
conducts its business under and within 
the classifications made, premiums fixed 
and policies prescribed by the Board.” 

As to “cost-plus” plans, the court 
concluded : 

“The cost of such reinsurance is in- 
cluded in the premium rate fixed by the 
3oard; and whatever independent agree- 
ment may be made between the reinsur- 
er and the insured employer cannot 
change either the rate fixed nor the pol- 
icy prescribed by the Board. Conse- 
quently the Board would have no au- 
thority to forbid it.” 





VICTORY FARM 
CADET CORPS 


(Continued from page 19) 
funds will be required to take out a 
hospital policy which pays up to $100 
toward hospital expenses, nurses and 
doctors’ fees — both at the hospital 
and prior to entrance—arising from 
causes other than accidents. The 
policy, to be paid for by the youth, 








will cost $1.50 for the first month 
and 50 cents for each month in addi- 
tion thereto. The premium on this 
policy will be collected from the 
youth when transportation aid or 
ticket is furnished, unless the youth 
has equivalent coverage in another 
company. 


All youth who buy the hospital pol- 
icy described above will be furnished 
with accident coverage, paid for out 
of FCVC funds. The terms of the 
accident policy, which will be issued 
on a group basis, are the same as 
those of the VF V and FCVC person- 
al accident policy—including medical 
reimbursement up to $250 in case of 
accidental injury. This policy will 
cost the State War Council $1.25 for 
each youth who works one month or 
less and $2.25 in the case of youth 
who work more than 1 month but not 
more than 4 months. 





Report on Result of Nation 


NE car in seven on our high- 

ways has poor brakes—brakes 

that probably could not stop 
that car in an emergency. This is the 
average shown by checks on 1,806,- 
145 cars in the United States and 
Canada duting the six weeks of the 
recent brake check program spon- 
sored by the International Associa- 
tion of Chiefs of Police. More than 
5,000 police chiefs and sheriffs di- 
rected thousands of traffic 
officers who applied for the brake 
check. Of the nearly two million cars 
checked, 263,441, or 14.6 per cent, 
could not meet the simple require- 
ments ; they failed to take hold before 
the brake pedal came within an inch 
of the floorboard. 


tens of 


President Truman, upon receiving 
a special report of program results 
from [ACP representatives, issued an 
appeal to every man and woman who 
drives an automobile to do his part 
to avert a threatened rise in traffic 
casualties by keeping his car in safe 
operating condition and by driving it 
with the utmost care. In so doing, 
he said, “every motorist can help in 
relieving our serious transportation 
problem and thereby aid further in 
the whole war effort.” 


Greater vigilance to prevent traffic 
accidents and unremitting attention 
to vehicle maintenance are called for, 
[ACP officials and other traffic safety 
authorities agree. Senator Alben 
Barkley’s recent comments on pro- 
gram results and the continuing need 
for car conservation and efforts for 


Wide Brake Test Shows One Car in Seven Defective 


traffic safety appeared in the Congres- 
sional Record. 

The high proportion of poor brakes 
revealed by the police check (not a 
comprehensive test, but a wartime de- 
vice for screening out the worst 
cases) is attributed to (1) less regu- 
lar car care resulting from curtailed 
car use, (2) wartime shortages of re- 
pair parts and service facilities, and 
(3) the fact that cars on an average 
are almost twice as old as in pre-war 
years. 

Final reports from the states and 
provinces, covering the period of the 
check—April 15 to June 1, are com- 
plete for 45 states and the District of 
Columbia and for the nine Canadian 
provinces. The averages are not 
likely to be much dffected by later 
information. 

In the United States police checked 
the brakes of 1,664,317 cars; 241,998 
or 14.5 per cent failed. Early reports 
indicated that the percentage of cars 
with poor brakes might be higher. In 
the first week the check requirement 
was not met by 16.4 per cent of the 
240,440 cars checked in 35 states and 
the District of Columbia. Twenty of 
the reporting states had averages for 
the six-week period higher than the 
national average. Reporting units 
with the lowest percentages of cars 
failing to pass the check and their 
averages are: the District of Colum- 
bia, 2.9 per cent; Indiana, 9.2 per 
cent; Maine, 10.3 per cent; Mary- 
land, 9.6 per cent ; Massachusetts, 3.7 
per cent; Michigan (four weeks), 7.4 
per cent ; Montana 10.5 per cent ; Ne- 
vada, 10.1 per cent; New Jersey, 5.6 


per cent; New Mexico, 10.6 per cent ; 
Pennsylvania, 9.5 per cent; Rhode 
Island, 8 per cent; Virginia, 7.9 per 
cent ; and West Virginia, 9.4 per cent. 


In Canada 141,828 cars were 
checked in the six-week period, 21,- 
443 failed to meet requirements. The 
average of failures for the whole pe- 
riod was 15.1 per cent. British Co- 
lumbia reported the lowest average 
of failures for the six weeks, 8.3 per 
cent. One other of the nine provinces 
had a percentage below the national 
average—Ontario with 13.2 per cent 
failing. 


Carried on during months in which 
travel mileage was on the increase, it 
is possibly significant that traffic fa- 
talities increased only slightly during 
a period when much greater increases 
have occurred in other years. The 
traffic toll already was on the rise in 
March, up 3 per cent over March, 
1944. Mileage traveled in rural 
areas increased 7.6 per cent that 
month, according to the Public Roads 
Administration. In April (the brake 
check started April 15) there were 
again 3 per cent more fatalities than 
in the same month a year ago; mile- 
age was up 5.9 per cent. In May 
fatalities were 2 per cent higher than 
in the same month of last year, and 
mileage was 3.2 per cent higher. All 
indications are that mileage will con- 
tinue to increase, to perhaps 8,000 
miles of travel per car in 1945, From 
a peak of 9,300 miles per car in 1941, 
travel for the average vehicle dropped 
to some 6,000 miles in 1943, and 
6,600 miles in 1944. 














EFORE THE RAINS CAME... 


- the Ark was in readiness. 


Today—wise employers are 
preparing to meet the del- 
uge of industrial accidents 
= that will accompany re- 
- conversion. 





This Company has already launched a com- 
prehensive program of safety planning to 
help its Workmen’s Compensation policy- 
holders weather the changeover. Broad in 


scope and planning, the program calls for 
reeducation of present employees to new 
production techniques and the readjustment 
of returning veterans to an awareness of 
industrial hazards. Aimed at reducing acci- 
dent losses and holding Workmen’s Com- 
pensation rates to a minimum for its policy- 
holders, this plan is in readiness to serve all 
interested employers. 


Full details will be sent upon your request. 


MICHIGAN MUTUAL LIABILITY COMPANY 


163 Madison Avenue, Detroit 26, Michigan 


ncn as 
Founded 1912 Dividend Paying 
Ss: y 


Workmen’s Compensation Automobile 


General Casualty Insurance 


through its affiliate 


ASSOCIATED GENERAL FIRE COMPANRY 


it writes Fire Insurance and Allied Lines 


Companies’ Home Offices: DETROIT 











66 LMOST but not quite” ~~ 7p- Policy Back of the Policy: 7 


never added to a horse 
shoe player’s score. No matter 
how ‘good he may think he is, his 
arguments must yield on the face 
of exact measurement. 
Measured from every standpoint of safety, serv- 
ice and savings, Hardware Mutuals policy back 
of the policy, assures the best possible insurance 
protection. It has attracted hundreds of thou- 
sands of policyholders to all lines of Hardware 
Mutuals insurance because it means complete 
protection at consistent low cost—together with 


Our way of doing business that | 
makes your interests our 


first consideration. 


HELP SHORTEN THE WAR 


the advantages of convenient, na- 
tion-wide, 24-hour-a-day service, 
provided by experienced, full-time 
representatives; prompt, fair 
claim settlements; and the added 
safeguard of dealing with an organization of 
solid financial stability, a record of uninter- 
rupted growth, and sound conservative manage- 
ment. So careful has been the selection of risks 
that substantial dividends have been returned to 
policyholders every year since organization. 
These dividend savings now total over 
$93,000,000.00. 


FEDERATED HARDWARE MUTUALS Hard ate M t ] 
tory em Pepe, fm te W utualis 


HARDWARE MUTUAL CASUALTY COMPANY 


Home Office, Stevens Point, Wisconsin 


LICENSED IN EVERY STATE 


Stevens Point, Wis. * Owatonna, Minn. * Offices Coast to Coast 
Compensation, Automobile and other lines of non-assessable 


Casualty and Fire Insurance 

















